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(i) 


QUESTIONS PRESENTED 


1. Where an alien, seeking review of an order denying his ap- 


_ plication for a stay of deportation upon grounds of physical persecution 
[8 U.S.C. 1253(h)] alleges that the special inquiry officer who heard 
such application was biased and disqualified from granting him a fair 
hearing by reasons of instructions issued to him by his supervisors, is 
it error to grant Summary judgment to the Government without resolv- 
ing this disputed issue? 


2. Does United States ex rel. Accardi v. Shaughnessy, 347 U.S. 
260, require a resolution of the aforesaid disputed issue before the 
grant of judgment? 


3. Where regulations authorize an alien claiming physical per- 
secution to "submit any evidence in support of his claim which he 
believes should be considered by the special inquiry officer" [8 C. F.R. 
243.3(b)(2)], is the denial of a request to take deposition testimony in 
Italy because it will take "considerable time" and a denial of a continu- 
ance to adequately prepare a violation of the regulations where the 
alien's hearing had been calendared on notice of three days and no prej- 
udice would have resulted to the Government from such postponement? 


4. Should this Court adopt the rule of United States ex rel. 
Paschalidis v. District Director, 143 F. Supp. 310, 313 (S.D. N.Y. 
1956), that denial of a continuance to take relevant deposition testimony 
in a physical persecution hearing pursuant to 8 C. F.R. 243. 3(b)(2) is 
a denial of a fair opportunity to present evidence? 


o. Was it proper for the appellee to deny appellant's physical 
persecution application upon the ground that he had sought court review 
of a deportation order and other ruling of appellee? 





JURISDICTIONAL STATEMENT 
STATEMENT OF FACTS wiht mmatd 4. Me 
STATUTE AND REGULATIONS INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The Trial Court Erred In Ruling That There Is 
No Genuine Issue Of Material Fact And In 
Granting Summary Judgment To Appellee “ 


The Refusal To Grant Appellant A Continuance 
Of The Proceeding To Enable Him To Obtain 
Evidence In Support Of His Application Violated 
The Regulations, Is Arbitrary, And? Resulted In 
A Denial Of A Fair Hearing wpa tikeh-; dele 


(A) Notice Afforded Appellant of His Hearing 
is Unreasonable . ~ - - : - 


(B) Appellees Refusal to Continue Proceeding 
to Permit Appellant to Obtain Material 
Evidence by Deposition from Competent 
Witnesses in Italy is a Violation of Regula- 
tions and a Denial of Due Process . . 


Denial Of The Application For A Stay Of 
Deportation Because Of Appellant's Challenge 
Of Prior Immigration Proceedings By Judicial 
Review Is A Gross Abuse Of Discretion . . 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,490 


CARLOS MARCELLO 
Appellant 
v. 


WILLIAM P. ROGERS, Attorney General 
of the United States 


Apctiee 


APPEAL FROM THE UNITED STATES DISTRICT CouRT 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary judgment for 
the defendant below entered on March 25, 1958 (J. A. 10). The juris- 
diction of the District Court was invoked under the Declaratory Judg- 
ment Act (28 U.S.C. 2201) and the Administrative Procedure Act 
(5 U.S.C. 1009). This Court has jurisdiction of this appeal pursuant to 
28 U.S.C. 1292(1). 





2 
STATEMENT OF FACTS 


Appellant, who had previously been ordered deported to Italy,? 
applied to the appellee, pursuant to 8 U.S.C. 1253(h) and 8 C.F.R. 243, 
for a stay of deportation to that country upon the ground that he would be 
subject to physical persecution by the Italian police (J. A. 16, 17). His 
application was filed on November 5, 1956, four days following notice by 
the Italian Consulate in New Orleans that Italy would receive appellant 
as a deportee (J.A.2, Minutes, Administrative Record, p. 7). 


On the following day appellant was notified that his application 
would be heard by a special inquiry officer of the Immigration and 
Naturalization Service on November 9, 1956. Prior to the hearing and 
at its commencement, appellant sought a continuance of the hearing upon 
the ground that insufficient time had been allowed for him to gather 
evidence in support of his application for a stay of deportation (J. A. 13). 
The request was denied, first by the Acting District Director of the 
Service, who gave no reason, and then by the special inquiry officer who 
stated as his reason that appellant: 

"thas been on notice since October of 1955 of the 
Government's intention to deport him to Italy. 
Delay in the execution of the warrant of deporta- 
tion has been accomplished by a series of court 
actions, one of which is still pending in the Cir- 
cuit Court for the District of Columbia (No. 13,595). 
He now raises an issue, physical persecution in 
Italy, which could have and should have been raised 
when he was put on notice of his impending depor- 
tation to that country." (J. A. 19). 

Appellant then moved to withdraw his application, stating by his 


counsel: 


1 A warrant to deport appellant to Italy was issued on October 21, 1955. 

Deportation to Italy, however, could not be effected at that time because 
Italian authorities had under consideration the question whether appellant was 
an Italian citizen. Previously issued travel documents to Italy had been re- 
voked in August, 1955. 
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"We have not had time to adequately prepare 
the presentation of the evidence which the 
respondent herein (appellant) believes he should 
have considered by the special inquiry officer 
at the time of the hearing." (Minutes, p. 15). 


The special inquiry officer denied the motion and said: 


"Well, since this proceeding has consumed so 
much time, has gone so far already, I see no good 
reason why it should be terminated now by per- 
mitting you to withdraw the application. The 
respondent is here, counsel is here, and I have 
travelled 1100 miles to get here today, and have 
cancelled previous commitments that I had in 
Miami for today in order to be here, so I will 
deny the motion." (Minutes, p. 16). ! 

Appellant then "under protest" (Minutes, p. 17) presented three 
witnesses, the first an attorney who had been in Italy in 1954 and had 
obtained relevant information from the American Vice Consul in Palermo, 
and from various other persons; the second, the son of an Italian national 
who had previously been deported from the United States; the third, ap- 
pellant's counsel who had represented other Italians who had been de- 
ported from the United States (Minutes, pp. 18-47). The testimony of 
each of these witnesses was subsequently characterized by the special 
inquiry officer as "hearsay testimony and (consisting of) statements 
purported to be made concerning the reception accorded other persons 


in Italy after their deportation from the United States" (J. A. 18). 


Upon the completion of the testimony, appellant requested leave 
to take depositions from persons who had themselves been deported 
from the United States to Italy as criminals and from Italian government 
officials in order to substantiate his allegations. A continuance of the 


hearing was asked for that purpose. The request was denied with the 


following statement: 


". . . Such a procedure might conceivably take 
a considerable length of time since it would have 
to be handled through the Department of State 
with the American Foreign Service in Europe." 
(Minutes, p. 50). : 
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The hearing officer ruled: 


"While I hesitate to close the door to the respon- 
dent (appellant) . . . to get anything into the 

record which has a bearing on his application, at 

the same time I do not believe that the motion is 
justified for the reason that so much time might 

be involved that the hearing would go on indefinitely. 
For that reason, I will deny your motion for a 
continuance. . .'' (Minutes, p. 52). 


Thereafter, the special inquiry officer recommended that the 
appellant's application for a stay of deportation to Italy be denied 


(J. A. 18). In support of his recommendation, the hearing officer stated: 


"He places chief reliance for his belief that he 
will be persecuted in Italy upon the statements 
attributed to the Italian Consul General.at New 
Orleans by a recent press release (Ex. 10) and 
upon hearsay testimony and statements pur- 
ported to be made concerning the reception 
accorded other persons in Italy after their de- 
portation from the United States. The present 
government of Italy is democratic and patterned 
after the type of government we enjoy in the 
United States. It is not improbable that certain 
officials in that government embrace communistic 
ideals or are active communists and it may be 
that such persons might attempt to harass this 
applicant should he be deported to Italy. But the 
fear of such harassment or persecution by indi- 
viduals per se is insufficient grounds to stay his 
deportation absent a showing that such individuals 
are acting under the authority of and at the behest 
of the Italian government. The test is whether he 
will be persecuted by the government of Italy, not 
whether he will be persecuted by individuals 
without or within the government. He has en- 
deavored to show that other persons with a 
criminal record have been subjected to incarcer- 
ation, fingerprinting, mugging and general harass- 
ment by the Italian police because they were 
deported to Italy. There is no showing that such 
persons were the object of police scrutiny or 
supervision merely because they were deported 
to Italy from the United States. In fact, there is 
no evidence in the record upon which I can find 
that any such persons were actually harassed or 
persecuted by the Italian police.” 





) 


Appellant, pursuant to 8 CFR 243.3(b)(2), filed exceptions to the 
recommended decision. 


The hearing officer's recommendation was forwarded for decision 
to the Regional Commissioner of the Southeast Region of the Immigra- 
tion and Naturalization Service, pursuant to 8 CFR 9. ae and 243.3(b). 
That officer ruled (J. A. 20): 


'(1) That the application should be denied, in 

the exercise of discretion, on the ground that 

the applicant unreasonably delayed the filing of 

his application on the ground of physical persecu- 
tion; did not exercise reasonable diligence in 
making timely endeavor to assemble evidence 

with a view to proving his claim; and has demon- 
strated bad faith, not only by making a late appli- 
cation, but also by his subsequent action in seeking 
to withdraw it; and 


"(2) That the application should be denied, asa 
matter of law, on the ground that, in my opinion, 
he has not established that he would be subject to 
physical persecution if deported to italy: 
Appellant thereafter brought an action in the District Court below. 
In addition to the facts set forth above, he alleged at pereereee 14 of 
his Complaint (J. A. 3): 
"That the special inquiry officer who presided at 
the aforesaid hearing was prejudiced, biased, and 
otherwise disqualified from granting a fair hearing 
by reason of instructions issued to him and state- 
ments made by his superiors in the SS 
and Naturalization Service." 
Upon the basis of the allegations, appellant sought a judgment 
below declaring that the hearing on his application was void, and prayed 
for an order requiring the appellee to grant a new hearing with an 


opportunity to present evidence in support of his application (J. A. 4). 


Appellee filed an Answer in which he, inter alia, denied the 
allegations contained in Paragraph 14 of the Complaint (J. A. 6). Appel- 


lant then requested appellee to answer certain interrogatories, pursuant 
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to Rule 33 of the Federal Rules of Civil Procedure, including the follow- 
ing (J. A. 7, 8): 


10. State the name of the immigration official 
or officials who requested or instructed Luke E. 
White to preside over the Marcello application. 


11, (a) State whether Luke E. White was re- 
quested to cancel hearings previously scheduled 
in Miami so that he might preside over the 
Marcello application. 


"(b) Upon whose direction was such request 
made ? 


"(c) Was such fact communicated to Luke E. 
White ? 


"42. State whether Acting Regional Commissioner, 
Peter Esperdy, or District Director, Joseph _ 
Savoretti or Sam Berensen, issued any instructions 
or had any communications with other officials of 
the Immigration Service in connection with Mar- 
cello's application between November 5, 1956, and 
November 10, 1956. If they did, state (a) to whom 
and by whom such instructions or memoranda were 
issued, the date of same, and the text thereof; 

(b) between whom such communications were had, 
the substance of the same, and the date of such 
communications. 


13. State whether Commissioner Swing or Assis- 
tant Commissioner Frank Partridge issued any 
instructions or had any communications with other 
officials of the Immigration Service in connection 
with Marcello's application between November 5, 
1956, and December 7, 1956. If they did, state 

(a) to whom and by whom such instructions were 
issued, the date of the same, and the test thereof; 
(b) between whom such communications were had, 
the substance'of the same, and the date of such 
conversations. 


* *« * 
17, State whether Luke E. White was advised or 
aware prior to the interrogatories or hearing herein 
of the interest taken in the instant case by Com- 
missioner Swing, Assistant Commissioner Partridge 
or Assistant Regional Commissioner Esperdy. 


"(a) State the manner in which Luke E. White 
was advised of this interest. 
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"(b) State the text of the communication. 


"(c) State the name or names of the persons 
who advised Luke E. White of this interest. 


* * * 


"21. State whether Luke E. White consulted any 
official of the Immigration Service during the course 
of the interrogatories herein on November 9, 1956, 
or at any time prior to his decision herem with 
reference: 


"(a) To the denial of an adjoumnmient 


"(b) To the denial of the request for ‘Subpoenas 
or the production of documents. 


"(c) To the denial of the request for depositions 
or interrogatories of persons abroad. 


"(d) If he did, set forth the purpose of such con- 
Sultation and the nature of the communication as well 
as the names of the persons consulted."" 

While replies to the Interrogatories were pending, appellee moved 
for summary judgment or in the alternative to dismiss (J. A. 9). The 
Court below granted the motion for summary judgment, over appellant's 
opposition, finding that there were no genuine issues as to material fact 
and that appellee is entitled to judgment as a matter of law (J. A. 10). 


STATUTE AND REGULATIONS INVOLVED 


Section 243(h) of the Immigration and Nationality Act of 1952, 
8 U.S.C. 1253(h) provides: 


"The Attorney General is authorized to withhold 
deportation of any alien within the United States 
to any country in which in his opinion the alien 
would be subject to physical persecution and for 
such period of time as he deems necessary for 
such reason." ! 


8 Code of Federal Regulations 243.3(b)(2) (1982 edition, Pocket 
Supplement) provides: | 
"(2) If the request for a stay of deportation is 


predicated upon a claim by the alien that he would 
be subject to physical persecution if deported to 
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the country designated by the Service, he shall be 
requested, upon notice, to appear before a special 
inquiry officer for interrogation under oath. The 
alien may have present with him, at his own ex- 
pense, during the interrogation any attorney or 
representative authorized to practice before the 
Service. The alien may submit any evidence in 
support of his claim which he believes should be 
considered by the special inquiry officer. Upon 
completion of the interrogation, the special inquiry 
officer shall prepare a written memorandum of his 
findings and a recommendation which shall be for- 
warded to the regional commissioner together with 
all the evidence and information submitted by the 
alien or which may be applicable to the case. The 
alien shall be served with a copy of the special 
inquiry officer's memorandum and recommendation 
and shall be allowed five days from date of service 
within which to submit written representations to 
the regional commissioner. If the alien refuses to 
appear for interrogation before a special inquiry 
officer when requested to do so or waives his 
appearance, all the pertinent evidence and avail- 
able information in the case shall immediately be 
submitted to the regional commissioner. The 
decision whether to withhold deportation and, if so, 
for what period of time shall be finally made by the 
regional commissioner upon consideration of all 
the evidence submitted by the alien and any other 
pertinent evidence or available information." 


SUMMARY OF ARGUMENT 


The allegations of the appellant below, denied by appellee, that the 
special inquiry officer who heard appellant's application for a stay of 
deportation was "prejudiced, biased, and otherwise disqualified from 
granting a fair hearing by reason of instructions issued to him and 
statements made by his superiors" posed a genuine issue of material 
fact which could be resolved only after a trial in the District Court. It 


is error under such circumstances to grant summary judgment. United 
States ex rel. Accardi v. Shaughnessy, 347 U. S. 260. 


The proceeding which determined whether appellant's application 
should be granted was held without providing the appellant reasonable 
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notice or affording him an opportunity to present evidence in support of 
his claim. The refusal to grant a continuance of the proceeding to 
permit appellant to prepare his case, and the refusal to permit him to 
present depositions of competent witnesses upon material issues violated 
the appellee's regulations. United States ex rel. Accardi v. Shaughnessy, 
Supra, and is a denial of procedural due process, Washington ex rel. 
Oregon R. & N. Co. v. Fairchild, 224 U. S. 510, 523-6, Mullane v. 
Central B. & T. Co., 339 U. S. 306, 314-315. | 


The denial of appellant's application in the exercise of discretion 
because appellant has sought judicial review of actions of the Immigra- 
tion and Naturalization Service is an abuse of discretion. A privilege 
may not be denied because of the exercise of a constitutional right. 
Slochower v. Board of Education, 350 U. S. 551. Nor may appellant's 
application be denied because it was not timely filed. Neither the statute 
nor the regulations impose a time limit for filing such applications. | 
Colgate-Palmolive-Peet Co. v. National Labor Relations Board, 338 U. S. 
355, 363; Kobilkin v. Pillsbury, 103 F. 2d 667, 670, affirmed by evenly 
divided Court, 309 U. S. 619. 


ARGUMENT 


I 


THE TRIAL COURT ERRED IN RULING THAT THERE 
IS NO GENUINE ISSUE OF MATERIAL FACT AND IN 
GRANTING SUMMARY JUDGMENT TO APPELLEE. 


The pleadings below posed the issue whether the appellant had 
been accorded the exercise of discretion which is required both by the 
statute and by the relevant regulations for the determination of his 
application for a stay of deportation. 


Appellant alleged, and appellee denied, that the special inquiry 


officer who presided at the hearing was "prejudiced, biased, and other- 
wise disqualified from granting a fair hearing, by reason of instructions 
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issued to him and statements made by his superiors in the Immigration 
and Naturalization Service" (J. A. 3, 6). 


That disputed issue was unresolved at the time of the hearing on 
the motion for summary judgment. No affidavits were filed in support 
of appellee’s motion for summary judgment. No admissions or stipula- 
tions had been made as to this issue by either party. Interrogatories 
which were filed by the appellant to elicit information on the issue were 


pending when the motion for summary judgment was granted (J. A. 7, 8). 


United States ex rel. Accardi v. Shaughnessy, ‘supra, is dispositive 
of the question whether this issue may be decided without affording 
appellant an opportunity to prove his allegations and proving it ina 
judicial hearing dehors the administrative record. That case involved 
an application for suspension of deportation, which, like an application 
for a stay, is within the discretion of the Attorney General. The regula- 
tions governing suspension of deportation in the Accardi proceedings 
are virtually identical to those here. Compare 8 C.F.R. 150.7(b) (1949 
Ed.) and 8 C.F.R. 151.2(c) and 151.5 (1951 Supp.) with 8 C.F.R. 243.3(b) 
(2) (1957 Supp.). In each case, a hearing officer conducts an "interroga- 
tion" of the alien and his witnesses, then prepares a "memorandum of 
findings" or a "discussion of the evidence" together with a "recommen- 
dation” or a "proposed order" which is then transmitted for decision to 
the Commissioner, or, as here, to the Regional Commissioner. In 
suspension cases an appeal lies to the Board of Immigration Appeals. 

8 C.F.R. 90.12 (1949 Ed.). Here the Regional Commissioner's decision 
is final. 

These regulations, the Supreme Court said in Accardi, prescribe 
the procedure to be followed and have the force and effect of law. 

(347 U. S. at 265). The allegation in Accardi that the application for 
suspension ‘had been "prejudged . . . by the Attorney General" and that 
the petitioner was unable "to secure fair consideration of his case" 

(p. 262), the Court held, charged "the Attorney General with precisely 
what the regulations forbid him to do: dictating the Board's decision" 
(p. 267). 
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The Court reversed the lower court's ruling which denied Accardi 


a hearing on his allegations. It expressly ruled that although “he may 
be unable to prove his allegations before the District Court ... heis 
entitled to the opportunity to try" (p. 268). | 


The District Court below denied that opportunity to the appellant, 
whose allegation is no different from Accardi's. The decision below 
should be reversed, if for no other reason, than to permit the appellant 
to prove his charge that superior officers in the Immigration and 
Naturalization Service made statements and issued instructions which 
had the effect of prejudicing the special inquiry officer in his conduct of 
the hearing. The fact is material, for it goes to compliance with the 
appellee's own regulations. Accardi, supra, Matrapasqua v. Shaughnessy, 
180 F. 2d 999 (C.A. 2d, 1950); United States ex rel. Weddeke v. Watkins, 
166 F. 2d 369 (C.A. 2d, 1948), cert. den. 333 U. S. 876; Alexiou v. 
McGrath, 101 F. Supp. 421 (D. C. D. C.). See also National Labor Rela- 
tions Board v. Phelps, 136 F. 2d 462, 463, 464 (C.A. 5, 1943). It is in 
dispute. Complaint (J. A. 3) and Answer (J. A. 6). It can be resolved 
only after a trial below. Walker v. Johnston, 312 U. S. 275, 285, 287; 
Holiday v. Johnston, 313 U. S. 342, 351; Stewart v. Overholser, _U.S. 
App. D.C. _, 186 F. 2d 339, 342. 


Il 


THE REFUSAL TO GRANT APPELLANT A CONTINU- 
ANCE OF THE PROCEEDING TO ENABLE HIM TO 
OBTAIN EVIDENCE IN SUPPORT OF HIS APPLICA- 
TION VIOLATED THE REGULATIONS, IS ARBITRARY, 
AND RESULTED IN A DENIAL OF A FAIR HEARING. 


The regulation which governs the proceeding for a stay of depor- 
tation provides in part: [8 C.F.R. 243.3(b)(2), (1957 Supp.)] 


". ,. . he (the alien) shall be requested, upon 
notice, to appear before a special inquiry officer 
for interrogation under oath . . . The alien may 
submit any evidence in support of his claim which 
he believes should be considered by the rites 
inquiry officer .. ." 
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The facts relating to the question whether the appellant has been 


given notice of the interrogation and an opportunity to submit his evi- 


dence are not in dispute. The appellee admits and the record establishes 


that only three days’ notice was provided for the interrogation and that 
appellant was denied a continuance of his proceeding in order to obtain 
depositions in Italy of persons who had personal knowledge regarding 
the treatment of criminal deportees (J. A. 2, 5, 13, 16). 


Nor can the appellant's right to notice and opportunity to present 
evidence be doubted.” As we have noted, Accardi, supra, expressly holds 
that a failure to conform to regulations similar to those here is action- 
able. Moreover, while decisions regarding personal persecution pro- 
ceedings have held, under familiar doctrine, that courts may not substitute 
their judgment for the administrative opinion, they may intervene to 


require a fair hearing of the application. 


In United States ex rel. Dolenz v. Shaughnessy, 206 F. 2d 392, 
394-5 (2 Cir. 1953), the Court, while upholding the administrative deci- 


sion, observed: 


"Doubtless a court might intervene to stay depor- 
tation if the Attorney General or his delegate 
should deny the alien any opportunity to present 
evidence on the subject of persecution or should 
refuse to consider the evidence presented by the 
alien.” 


This view was restated by then Circuit Judge (now Justice) Harlan 
in United States ex rel. Moon v. Shaughnessy, 218 F. 2d 316, 318, (2nd 
Cir. 1954), again upholding a refusal to stay deportation: 

"This is not to say that the courts may not inter- 
vene when an alien has been denied appropriate 


procedural due process or a fair consideration 
of his application.” 


2 Appellee based his motion for summary judgment below in part upon the 
grounds that his action “is judicially unreviewable" and that "he is entitled 


to judgment as a matter of law" (J. A. 9). 
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See also United States ex rel. Cantisani v. Holton, 248 F. 2d 737, 
eee 6 ei. Lantisani 
739 (7th Cir. 1957); United States ex rel. Paschalidis v. District Direc- 
a A Eee 
tor, 143 F. Supp. 310, 313 (S. D. N. Y. 1956). 


The significance of the cases cited is not merely that courts will 


intervene for failure to comply with the regulations ‘governing applica- 
tions for stays of deportation, but that the proceedings accorded the 
aliens are to be imparted with procedural due process and that any con- 
sideration given to the applications must be fair. See United States ex 
rel. Fong Foo v. Shaughnessy, 234 F. 24 7 15, (Motion for Stay Pending 
Appeal, Frank, J., 2nd Cir. 1955). See also sapseeee Immigrant Case, 
189 U. S. 86, 100-101. 


It is in this context that the Court must decide the question 
whether the appellant had notice and an opportunity to present his evi- 
dence. 


While the ingredients which make for a fair hearing are admit- 
tedly not fixed and invariable, there are those without which a fair hear- 
ing cannot be held. Proper notice of the hearing is one Such ingredient, 
Hager v. Reclamation District, 111 U. S. 701, 708; Mullane v. Central 
B. & T. Co., 339 U. S. 306, 314-315. An ample opportunity to present 
evidence is another. Hager v. Reclamation District, ibid; Japanese 
Immigrant Case, supra, Akron et al. v. United States, 261 U. S. 184, 200; 
Interstate Commerce Commission v. Louisville & N. R. Co., 227 U. S. 
88, 91; Southern R. Co. v. Virginia, 290 U. S. 190, 194- 195; Wilson v. 
Federal Communications Commission, 83 U. S. aE) D. C. 176. 


(A) NOTICE AFFORDED APPELLANT OF HIS HEARING IS 
UNREASONABLE. 

Appellee has misconceived the function of notice in the proceeding 
for stay of deportation. As his ground for refusing a continuance of the 
hearing which had been set on three days' notice, the special inquiry 
officer ruled that the appellant "had been on notice since October of 
1955 of the Government's intention to deport him to Italy". Arguendo, 
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that may have been ground for refusing to accept appellant's application 


for a stay of deportation and for refusing to give it any consideration.° 


But it surely is not a basis for denying the appellant a reasonable oppor- 
tunity to be heard and to prepare his case upon an application which he 
had a statutory right to file. The notice required by regulation and 
assured by due process is directed to his appearance "before a special 
inquiry officer for interrogation under oath" and for the submission of 
"any evidence in support of his claim which he believes should be con- 
sidered". 8 C.F.R. 243.3(b) (1957 Pocket Supp.). The notice to which 
he is entitled here is notice of the hearing, not notice of the deportation 
itself. The provisions of the Administrative Procedure Act, 5 U.S.C. 
1004(a), at Section 5(a) substantiate appellant's position. Although that 
Act does not control this proceeding, it embodies "the currently pre- 
vailing standards of fairness". See Senate Document 248, 79th Congress, 
pp. 193, 217, 250-251; Sung v. McGrath, 339 U. S. 33. In that Act timely 
notice is required and is specifically directed to the agency hearing: 

"Persons entitled to notice of an agency hearing 

shall be timely informed of (1) the time, place, 

and nature thereof;" 

Apart from the requirements of statute, such notice, the Supreme 
Court has held in Mullane v. Central B. & T. Co., supra, ". . . must 
afford a reasonable time for those interested to make their appearance, 
Roller v. Holly, 176 U. S. 398; and cf. Goodrich v. Ferris, 214 U. S. 71 
. . - . When notice is a person's due, process which is mere gesture 
is not due process . . ." Cf. Akron et al. v. United States, 261 U. S. 
184, 200, supra. 


In the circumstances of this case, it seems scarcely arguable that 
the appellant was given a reasonable opportunity to prepare for his 


3 Neither the regulations nor the statute impose any time limitation upon the 
filing of the application. A construction of either which permitted an alien 
to be deported to a country where he would be subject to physical persecution 
because of mere lateness in filing an application might well bring them in con- 
stitutional jeopardy. See United States ex rel. Fong Foo v. Shaughnessy, 


234 F. 2d 715, supra. “Protecting Deportable Aliens from Physical Persecu- 
tion", 63 Yale Law Journal, 845-852 (1953). 
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interrogation. Appellant, who was born in Tunis, not in Italy, and who 
has lived in the United States from the age of 8 months (See Marcello v. 
Brownell, No. 12,838, United States Court of Appeals for the District of 
Columbia Circuit) had contested his deportability to Italy as an Italian 
national. Travel documents, which had previously been issued by 
Italian authorities to the Immigration and Naturalization Service, were 
revoked during August, 1955. Although it may be true, as appellee con- 
tends in his administrative ruling, that the Immigration Service intended 
to deport appellant to Italy, the Service's plan was no more than an in- 
tention and as such it was not a sufficient basis for taking appellant into 
custody for deportation (See Order of Justice Black, September 16, 1955, 
United States ex rel. Marcello v. Nabers, set forth in Appellant's Brief, 
Marcello v. Brownell, No. 13,653, United States Circuit Court of Appeals 
for the District of Columbia Circuit). In the absence of Italian travel 
documents, neither could it be a basis for effectuating deportation to 
Italy. Not until a determination was made by the Italian authorities to 
accept appellant as a deportee, was there a possibility that appellant 
could be deported to Italy. That determination was not made and com- 
municated to the appellant until November 1, 1956. Within four days 
appellant filed his application for a stay of deportation to that country 
upon the ground that he would be physically persecuted there. 


If the notice to which appellant is entitled is fixed from the date 
of notice of deportation to Italy (which, as we suggest above, is erroneous), 
then his notice runs from November 1, 1956, rather than from October 20, 
1955. For it is on the former date, not the latter, that the appellee's in- 
tention was transformed into a realizable decision. It was only then that - 
the appellant's deportation to Italy became certain. | 


The nature of the evidence required for a showing of physical 


persecution makes it manifest that appellant could not prepare the neces- 
sary showing 'for the step asked to be taken" within the four days pre- 
ceding the filing of his application, or within the three days following 
when the interrogation was held. Akron et al. v. United States, 261 U.S. 
184, 200. 7 
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The evidence relevant to the issue is whether persons who have 
been deported from the United States because of criminal records, or 
for other causes, are marked apart as a group for that reason and are 
harassed by police and other authorities, deprived of the means of mak- 
ing a livelihood by lawful means, restricted, unlike others, to certain 
villages and limited in their movements, subject to constant surveillance 


and frequent arrests. 


The only persons who could give competent evidence on this issue 
are in Italy, namely, aliens who had been deported from the United 


States and have been subject to physical persecution, and the Italian 


authorities and others who are responsible for such conduct toward 
deportees. Indeed, the appellee dismissed as hearsay testimony which 
supported appellant's claim but which was given by persons who neither 
inflicted nor suffered such persecution (J. A. 18). 


Parenthetically, it should be noted that a continuation of the inter- 
rogation on November 9, 1956, would in no manner have prejudiced the 
appellee, as he has with candor, admitted. (Complaint and Answer, 
Paragraph 22, J. A. 4, 6). Both at the time of the proceeding on Novem - 
ber 9, 1956, and at the time of the ultimate decision by the Regional 
Commissioner, a judicial stay of deportation of the appellant had been 
granted by this Court in Marcello v. Brownell in No. 13 ,595. 


The prejudice which the appellant has suffered is demonstrated by 
his inability to submit what the special inquiry officer considered rele- 


vant and competent evidence regarding his claim of physical persecution. 


In the circumstances of this case, the notice which the appellant 
was given for the submission of his evidence was mere gesture. The 
refusal of the special inquiry officer to continue the proceeding for a 
reasonable time violates the appellee's regulations requiring notice 
which, of course, must be construed to mean reasonable notice. Apart 
from the regulations, the notice given is arbitrary and a denial of 
procedural fairness. 
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(B) APPELLEE'S REFUSAL TO CONTINUE PROCEEDING TO 

PERMIT APPELLANT TO OBTAIN MATERIAL EVIDENCE BY 

DEPOSITION FROM COMPETENT WITNESSES IN ITALY ISA 

VIOLATION OF REGULATIONS AND A DENIAL OF DUE PROCESS. 

Appellee's unfairness in providing unreasonably short notice of the 
appellant's interrogation has been compounded by his refusal to continue 
the proceeding in order to permit the taking of depositions from witnesses 


in Italy. 


The ground stated for the denial highlights its arbitrary character. 


The reason is not that the evidence sought is immaterial or not germane 
to the proceeding, or that the witnesses are not competent. On the con- 
trary, the hearing officer conceded that he "hesitated to close the door to 
the respondent (appellant) . . . to get anything into the record which has 
a bearing on his application . . ." (J. A. 16). 


The reason given is that "". . . SO much time might be involved 
- . . that the hearing would go on indefinitely" or for "a considerable 
time" (J. A. 16). Clearly, such a reason is impermissible and consti- 
tutes a denial of an opportunity to present his evidence. 


The identical issue was before the Court in United States ex rel. 
Paschalidis v. District Director, 143 F. Supp. 310, 313 (S. D. N. Y., 1956), 
supra. 


There, in a physical persecution proceeding, a continuance was 
denied, as here, to an alien who sought to obtain testimony of two wit- 
nesses who had personal knowledge of conditions in Greece. The Court 
held: 


. Broad as the Attorney General's power is 
under §243(h), it is not unrestricted; it is still 
subject to review by the courts although the area 
of review falls within a narrow compass. The 
courts may intervene if it appears that the 
Attorney General or his designee has denied an 
alien seeking relief the opportunity to present 
evidence to support his plea or has refused to 
consider the evidence presented to him, or where 
the requirements of appropriate procedural due 
process have not been observed. 


* x * 
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| | T hold that the refusal to grant a contin- 
vance to secure the testimony of these and other 
witnesses was a denial of a full and fair oppor- 
tunity to petitioner to present relevant and 
important evidence in support of his application." 

The only evidence which the appellant was able to develop within 
the time following notice of his impending deportation to Italy was 
characterized as "hearsay" by the special inquiry officer. In those 
circumstances, his right to obtain and present evidence from persons 
with direct knowledge of the conditions in Italy was all the more com- 


pelling. The refusal to permit appellant to obtain such evidence and to 


submit it in support of his application violates the express language of 
the regulation, 8 C.F.R. 243.3(b)(2) (1957 Pocket Supp.), and denies the 
appellant a fair hearing. United States ex rel. Paschalidis v. District 


Director, supra. See Consolidated Edison Co. v. National Labor Rela- 
tions Board, 305 U. S. 197, 225-226. For a hearing, particularly on an 
issue involving a matter of life and liberty, "is not a mere form... 

(A party) must have the right to secure and present evidence material to 
the issue under investigation”. Washington ex rel. Oregon R. & N. Co. v. 
Fairchild, supra, 224 U.S. 510, 523-526. 


ii 


DENIAL OF THE APPLICATION FOR A STAY OF 
DEPORTATION BECAUSE OF APPELLANT'S 
CHALLENGE OF PRIOR IMMIGRATION PROCEED- 
INGS BY JUDICIAL REVIEW IS A GROSS ABUSE OF 
DISCRETION. 

If the hearing before the special inquiry officer violates the appel- 
lee’s regulations and is void, the findings and recommendation which 
emanate from the hearing and are forwarded to the Regional Commis- 
sioner and that officer's decision are equally void. United States ex rel. 
Accardi v. Shaughnessy, 347 U. S. 260, supra, Kessler v. Strecker, 


307 U. S. 22, 34. 
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The Regional Commissioner, apart from the reasons recom- 


mended by the special inquiry officer,* denied the application for a stay 


of deportation: 


"(1) . . . in the exercise of discretion on the 
ground that the applicant unreasonably delayed 
the filing of his application . . . did not exer- 
cise reasonable diligence in makin g timely 
endeavor to assemble evidence with a view to 
proving his claim; and has demonstrated bad 
faith, not only by making a late application, but 
also by his subsequent action in seeking to with- 
draw it.” (J. A. 20). : 

In support of his exercise of discretion, the Regional Commis- 
sioner declared that he regarded "the following facts in the case to be 
significant", and then recounted in detail chronologically the various 
judicial proceedings which the appellant had brought to test (1) validity 
of his order of deportation, (2) a prior attempt to deport him to Italy 
rather than to France, (3) his Order of Supervision and Parole, and (4) 
the construction of a stipulation requiring notice of his surrender for 
deportation. At the conclusion of the summary of each of the court 
proceedings, the Regional Commissioner stated, without more, "The 
foregoing chronology, in my view, fully supports conclusion (1) set out 


above", 


Needless to say, the appellant, a resident alien in the United 
States is afforded a constitutional right to test the validity of his order 
of deportation, Japanese Immigrant Case, supra, 189 U. S. 86. And it is 
clear that he can bring, if he chooses, successive actions. United States 
ex rel. Accardi v. Shaughnessy, 347 U. S. 260, 264, footnote 4. Nor is 
there any doubt that he has a constitutional right to test the validity of 


4 The special inquiry officer recommended denial because "there is no evi- 
dence in the record" upon which he could find that persons deported from 

the United States "were actually harassed or persecuted by Italian police". 

(J. A. 18). His standard requiring persecution by the Italian government 

(J. A. 18) was improper. In re D'Antonio's Petition, 139 F. Supp. 719, 723 

(S. D. N. Y. 1956). : 


4 
Ps 
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his order of supervision, United States v. Witkovich, 353 U. S. 194, the 
place of his deportation, or the meaning of a stipulation requiring his 


surrender upon notice. 


The principle is too well settled to be disputed that a privilege 
cannot be denied because of the exercise of a right which is constitu- 
tionally assured. Slochower v. Board of Education, 350 U. S. 991; 
Frost v. Railroad Commission, 271 U. S. 583, 598; Terral v. Burke 
Construction Co. 257 U. S. 529. 


Independently of the appellee's failure to accord the appellant 
what the regulations and procedural due process requires, his denial of 
the application for a stay of deportation because the appellant had exer- 
cised his constitutional right to obtain judicial review of prior immigra- 
tion decisions is arbitrary and an abuse of the discretion reposed in him 
by statute. 


Apart from this fundamental consideration, as appellant has 


observed earlier, the statute, 8 U.S.C. 1253(h), imposes no time require- 
ment for the filing of an application for a stay of deportation. To read 
such a requirement into the statute, particularly as to an issue involving 
physical persecution, is clearly not warranted. Nor do the appellee's 
regulations fix a time for filing such an application. What the statute 
and the regulations do not require obviously cannot be demanded as a 
matter of discretion. This strikes at a fundament of Anglo-Saxon 
jurisprudence, and of the most elementary principles of statutory con- 
struction. It has repeatedly been disapproved by the courts. ". . . Under 
the guise of administration (the appellee may not) put limitations in the 
statute not placed there by Congress. Colgate-Palmolive-Peet Co. v. 
National Labor Relations Board, 338 U.S. 355, 363. See also Joint 
Anti-Fascist Refugee Committee v. McGrath (per Burton and Douglas, J), 
341 U. S. 123, 136. Kobilkin v. Pillsbury, 103 F. 2d 667, 670 (9th Cir.), 
affirmed by an evenly divided Court, 309 U. S. 619; Ewing v. Gardner, 
185 F. 2d 781 (6th Cir., 1950). 
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CONCLUSION 


For the reasons set forth herein, the District Court erred in 
granting summary judgment to the appellee. The judgment below should 
be reversed. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


Attorneys for Appellant 
Warner Building © 
Washington, D. Cc. 


WASSERMAN & CARLINER 
Of Counsel 
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JOINT APPENDIX 
[ Filed Oct. 17, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARLOS MARCELLO 
335 Huey Long Avenue 
Gretna, Louisiana 


eons ACTION FOR DECLARATORY 
v. JUDGMENT 


HERBERT BROWNELL, JR., * Civil Action No. 2616-57 
Attorney General of the : 2 
United States 


Defendant 


COMPLAINT 

The plaintiff by his attorneys, respectfully alleges: 

1. That this is an action for a declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1009). | 

2. That the plaintiff is a native of Tunis, Africa, and that he has 
never resided in Italy but has been in the United States since the age of 
eight months. : 

3. That the defendant is the Attorney General of the United States 
and is charged with the statutory duty to determine, after appropriate 
hearings, whether aliens are to be excluded or deported from the United 
States, whether they may be granted stays of deportation upon grounds 
of physical persecution, and he supervises the administration of the 
Immigration and Naturalization Laws. | 

4. That pursuant to regulations of the Immigration and Naturaliza- 
tion Service an alien who files an application claiming physical perse- 
cution in the event of deportation is accorded a hearing at which he is 
afforded an opportunity to submit evidence in support of his claim. 

9. Plaintiff was ordered deported in 1953 and the order of depor- 


tation was upheld by the Supreme Court on May 31, 1955. A warrant 
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for his deportation to Italy was issued on October 20, 1955. 

6. Thereafter, on October 31, 1956, litigation was instituted in 
the District of Columbia seeking further review of the order of depor- 
tation upon the basis of U. S. ex rel Carson v. Kershner, 228 F. 2d 162 
(C. A. 6, 1955) and upon the basis of the said decision, a stay of depor- 
tation was granted plaintiff on November 5, 1956, by the Court of Ap- 
peals. Upon the reversal of the said decision by the Supreme Court in 
353 U. S. 685, the said stay was vacated on August 1, 1957. 

7. On November 5, 1956, at 3:37 P.M., while the aforesaid litiga- 
tion was pending, plaintiff filed an application under Section 243(h) of 
the Immigration and Naturalization Act of 1952 requesting that he be not 
deported to Italy upon the ground that if he were sent there he would be 
subject to physical persecution. 

8. That on November 6, 1956, at 2:30 P.M., plaintiff's counsel 
was served with a notice setting the hearing on his claim of physical 
persecution for 1:00 P.M. on November 9, 1956. 

9. That plaintiff's principal counsel resided in Washington, D. C., 
and was unable, because of litigation in Washington and this short notice, 
to be present at the hearing on November 9, 1956, in New Orleans. 

10. That plaintiff's counsel in New Orleans was unable to properly 
prepare for the aforesaid hearing on notice of two and one-half days. 

11. That a request for a postponement upon the basis of the fore- 
going was denied as was a request to withdraw the application to allow 
sufficient time for preparation of the case. 

12. That at the hearing on November 9, 1956, before a special 


inquiry officer, requests for subpoenas were denied on the ground that 


although the regulations require a hearing before a special inquiry 


officer he does not act in such capacity at a proceeding to determine 
physical persecution. 

13. That at the aforesaid hearing, the special inquiry officer 
refused to authorize the taking of testimony by deposition on the ground 
that it would take a "considerable period of time". 
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14. That the special inquiry officer who presided at the aforesaid 
hearing was prejudiced, biased and otherwise disqualified from granting 
a fair hearing, by reason of instructions issued to him and statements 
made by his superiors in the Immigration and Naturalization Service. 
15. That the plaintiff was denied a fair opportunity to present 
evidence in support of his physical persecution claim by reason of: 
(a) The arbitrary denial of a postponement to allow 
chief counsel in Washington an opportunity to. come to New 
Orleans to represent plaintiff. 3 
(b) The arbitrary denial of a postponement to ade- 
quately prepare for the hearing herein. 


(c) The improper refusal to issue subpoenas. 


.(d) The arbitrary refusal to permit depositions. 
(e) The bias and prejudgment of the hearing officer. 

16. That the defendant, acting through his agents, further ruled 
that the test of persecution in Italy was not whether plaintiff would be 
persecuted by individuals within or without the Government, but whether 
such persecution would be sanctioned officially. : 

17. That the aforesaid test of persecution is not a proper standard 

and is contrary to law. | 

18. That the defendant, acting through his sie denied plaintiff's 
application for a stay upon grounds of physical persecution, both upon 
the merits and upon the ground that it was unreasonably late. 

19. That under the regulations of the Immigration Service no 
time limit is prescribed for the filing of an application claiming physical 
persecution. 

20. That under the regulations of the Immigration Service, an 
application claiming physical persecution cannot be filed until after the 
issuance of a warrant of deportation and it is customary to consider 
such applications when deportation becomes imminent. 

21. That when the aforesaid application was filed, when the afore- 
said hearing was held and the decisions herein were rendered denying 
plaintiff's application, a judicial stay of deportation was in effect and 
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defendant was otherwise unable to effectuate deportation. 
22. That no prejudice resulted to the Immigration Service from 


the alleged late filing of the aforesaid application. 

93. That the aforesaid denial of plaintiff's application was erro- 
neous as a matter of law and the result of an unfair hearing. 

WHEREFORE, plaintiff prays for judgment: 

(a) Declaring the aforesaid hearing null and void. 

(b) Directing defendant to accord plaintiff a de novo hearing at 
which he shall be accorded a fair opportunity to present evidence by 
deposition, subpoena and otherwise. 

(c) Restraining defendant from deporting plaintiff until his appli- 
cation for a stay of deportation has been decided after a fair hearing. 

(a) For such other and further relief as may be appropriate 

/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
Attorneys for Plaintiff 
WASSERMAN & CARLINER Warner Building 
Of Counsel Washington, D. C. 


[ Filed Dec. 17, 1957] 
ANSWER 
Comes now the defendant by its attorney the United States Attor- 
ney and for answer to the complaint responds as follows: 
First Defense 
Answering specifically the numbered paragraphs of the complaint, 
defendant avers: 
1. Defendant is not required to answer the allegations of para- 
graph 1 of the complaint. 
2. Defendant is without knowledge or information sufficient to 
form a belief as to the allegations of paragraph 2 of the complaint. 
3. Defendant, Herbert Brownell, Jr., is no longer the Attorney 
General of the United States. Defendant denies that the determinations 
of the Attorney General, as alleged in paragraph 3, must be made after 





3) 
appropriate "hearings", and avers that a so-called due process hearing 
is not required by applicable statutes and regulations; otherwise the 
remaining allegations of paragraph 3 are admitted. 

4. Defendant denies that a "hearing" is provided pursuant to the 
regulations of the Immigration and Naturalization Service. The remain- 
ing allegations of paragraph 4 of the complaint are admitted. 

o. Admitted, except that the Warrant of Deportation is dated 
October 20, 1955. 

6. Admitted. 

7. Plaintiff, through his attorneys Gill and Andrews, filed the 
application under Section 243(h), said attorneys being chargeable with 
knowledge that the Court of Appeals for the District of Columbia in 
Civil Action No. 4277-56 had granted a stay of deportation pending ap- 
peal. On November 6, 1956, plaintiff's attorney, Andrews, filed a motion 
to withdraw said application and on the same day by hand-served letter 
to the said attorney Andrews, the Acting District Director at New 
Orleans denied said motion. 


8. Defendant denies that plaintiff's counsel was served witha 


notice setting the "hearing". Defendant avers that plaintiff was re- 
quested by letter to appear for a "interrogation" on November 9, 1956 
at 1:00 P.M. with an attorney or representative if he so desired, to sub- 
mit evidence in support of his claim. Copies were sent to plaintiff's 
attorneys, Gill and Wasserman, and one copy was hand delivered to 
attorney Andrews at 2:30 P.M. not 3:45 P.M. as alleged. 

9. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 9 
of the complaint. 

10. Denied. 

11. Denied. Defendant avers that plaintiff's attorneys were in- 
formed by the District Director that their request for a continuance 
could be presented to the Special Inquiry Officer. Defendant further 
avers that the motion for withdrawal contained no reason for withdrawal 
as alleged in paragraph 11 of the complaint. 





12. Denied. 

13. Defendant avers that plaintiff knew since May 31, 1955, when 
the Supreme Court passed upon the validity of his deportation, that he 
was deportable. Plaintiff's attorney was telegraphically inform ed 
October 20, 1955 that an amended order of deportation directing depor- 
tation to Italy had been issued that day. Plaintiff, therefore, had ample 
opportunity to assemble evidence in support of his claim of physical 

persecution in Italy prior to November 9, 1956. 

14. Denied. 

15. Denied in its entirety. 

16. Denied, except that defendant avers that the sole ground ad- 
vanced to support plaintiff's claim of physical persecution was that 
aliens who have been deported to Italy on criminal charges are sub- 
jected to some degree of supervision or surveillance by police authority. 
This is not "persecution" as the word is used in Section 243(h). 

17. Defendant is not required to answer the allegations contained 
in paragraph 17 of the complaint. 

18. Denied. Defendant avers that untimeliness was only one of 
the grounds upon which plaintiff's application was denied; the second 
ground, failure to establish claim to physical persecution, is sufficient 
per se to warrant denial, the burden of proof being upon the alien. 

19. Admitted. 

20. Admitted as to filing such application after issuance of a 
Warrant of Deportation. Defendant denies the remaining allegations of 
paragraph 20 of the complaint. 

21. Defendant avers that the fact that a judicial stay of deporta- 


tion was in effect when request was filed, interrogation held, and 


decision made, is immaterial and could have no bearing on the Section 
243(h) request. 

22. Admitted. 

23. Denied. 
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WHEREFORE, defendant having fully answered prays judgment 
together with the costs of this action. 


/s/ Oliver Gasch 
United States Attorney 


* * 


[ Certificate of Service] 


[ Filed Jan. 30, 1958] 

INTERROGATORIES PROPOUNDED TO DEFENDANT 

Pursuant to Rule 33 of the Rules of Civil Procedure, plaintiff 
requests defendant to answer the following interrogatories under oath: 

* * x 

10. State the name of the immigration official or officials who 
requested or instructed Luke E. White to preside over the Marcello 
application. 

11. (a) State whether Luke E. White was requested to cancel 
hearings previously scheduled in Miami so that he might preside over 
the Marcello application. 

(b) Upon whose direction was such request made ? 
(c) Was such fact communicated to Luke E. White ? 

12. State whether Acting Regional Commissioner, Peter Esperdy, 
or District Directors, Joseph Savoretti or Sam Berensen, issued any 
instructions or had any communication with other officials of the Immi- 
gration Service in connection with Marcello's application between 
November 5, 1956 and November 10, 1956. If they did, state (a) to whom 
and by whom such instructions or memoranda were issued, the date of 
same, and the text thereof; (b) between whom such communications were 
had, the substance of the same, and the date of such communications. 


13. State whether Commissioner Swing or Assistant Commissioner 


Frank Partridge issued any instructions or had any communications with 
other officials of the Immigration Service in connection with Marcello's 
application between November 5, 1956, and December 7, 1956. If they 
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did, state (a) to whom and by whom such instructions were issued, the 
date of the same, and the text thereof; (b) between whom such communi- 
cations were had, the substance of the same, and the date of such con- 
versations. 
x* * xe 
17. State whether Luke E. White was advised or aware prior to 

the interrogatories or hearing herein of the interest taken in the instant 
case by Commissioner Swing, Assistant Commissioner Partridge or 
Assistant Regional Commissioner Esperdy. 

(a) State the manner in which Luke E. White was advised 
of this interest. 

(b) State the text of the communication. 

(c) State the name or names of the persons who advised 
Luke E. White of this interest. 

x * aK 
21. State whether Luke E. White consulted any official of the 

Immigration Service during the course of the interrogation herein on 
November 9, 1956, or at anytime prior to his decision herein with 
reference: 

(a) To the denial of an adjournment. 

(b) To the denial of the request for subpoenas or the pro- 
duction of documents. 

(c) To the denial of the request for depositions or interro- 
gatories of persons abroad. 

(d) If he did, set forth the purpose of such consultation and 


the nature of the communication as well as the names of the persons 
consulted. 


* 4 
/s/ Jack Wasserman 
/s/ David Carliner 
[ Certificate of Service] | Miao eae Plaintiff 





[ Filed Feb. 10, 1958] 


DEFENDANT'S MOTION FOR SUMMARY J UDGMENT OR 
IN THE ALTERNATIVE TO DISMISS 


Comes now the defendant by his attorney the United States Attor- 
ney and moves this Court for Summary Judgment herein, or in the 
alternative, to dismiss the complaint upon grounds as follows: 

1. There exists no genuine issue as to material fact. 

2. The defendant is entitled to judgment as a matter of law. 

3. The denial of plaintiff's request for stay of deportation under 
section 243(h) of the Immigration and Nationality Act of 1952 (8 U.S.C. 
1253(h)) is judicially unreviewable. 

4. Neither statute nor regulations require a aos on plain- 
tiff's application for stay of deportation on the erased of physical 
persecution under section 243(h). : 

9. For such further reasons as set forth in defendant's memo- 
randum of points and authorities in support hereof, and which will be 
advanced at the hearing of this motion. : 

Attached hereto and made a part hereof is the iecenieration Service 
record file A-2 669 541, containing material pertaining to plaintiff's 
request for stay of deportation under section 243(h). : Reference to por- 
tions of this record is made by tab number according to the index 

which has been supplied. : 


/s/ Oliver Gasch : 
United States Attorney 


ae * 


[ Certificate of Service] 


[ Filed March 13, 1958] 


APPEARANCE IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT OR TO DISMISS 


The plaintiff appears in opposition to defendant's alternative 
motions for summary judgment or to dismiss the complaint for « the 
following reasons: : 
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1. There are genuine issues of fact which can only be resolved at 
a trial. The issues are whether the defendant gave plaintiff a fair oppor- 
tunity to present evidence pursuant to 8 C.F.R. 243.3(b)(2) and whether 


the conduct of defendant's agents in this case amounted to an abuse of 


discretion. 

2. The denial of plaintiff's request for a stay of deportation upon 
grounds of physical persecution under 8 U.S.C. 1253(h) [Section 243(h) | 
is judicially reviewable. 

/s/ Jack Wasserman 


/s/ David Carliner 


Attorneys for Plaintiff 
* * * 


[ Filed March 25, 1958] 
ORDER 

This case came on for hearing upon defendant's motion for sum- 
mary judgment or, in the alternative, to dismiss and the Court having 
considered said motion, the affidavits and exhibits filed herein, the 
opposition thereto, and all of the pleadings, and the Court having heard 
oral argument of the parties, and it appearing to the Court that there 
exists no genuine issue as to material fact and that defendant is entitled 
to judgment as a matter of law, it is by the Court this 25th day of March, 
1958 

ORDERED that defendant's motion for summary judgment be and 
the same is hereby granted and that the complaint be and the same is 
hereby dismissed. 


/s/ Richmond B. Keech 
JUDGE 


[ Certificate of Service] 


[ Filed April 16, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 16th day of April, 1958 that the Plaintiff 
herein hereby appeals to the United States Court of Appeals for the 
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District of Columbia from the judgment of this Court entered on the 25th 
day of March, 1958 granting Defendant's Motion for Summary Judgment. 
/s/ Jack Wasserman 


/s/ David Carliner 


Attorneys for Plaintiff 
fei SEE REPT: 
April 16, 1958 | 


Copies to: Oliver Gasch 
United States Attorney 
Attorney for Defendant 


ORDER DIRECTING TRANSMITTAL, 
OF ORIGINAL EXHIBIT 


Upon consent of counsel for the parties herein, it is this 21st day 
of May, 1958 | 

ORDERED that the Clerk of the Court is hereby directed to 
transmit in original form to the Court of Appeals the rcnasat exhibit 
herein, the Plaintiff's immigration file. 


~ 


- 


/s/ James Morris | 
United States District Judge 


ee 


File: A2 669 541 


In re: CALOGERO MINACORE 
aka CARLOS MARCELLO 


HEARING PURSUANT TO APPLICATION FOR STAY OF 
DEPORTATION UNDER SECTION 243(h) OF THE | 
IMMIGRATION AND NATIONALITY ACT. 


Date: November 9, 1956 
Place: New Orleans, La. 


* * 
SPECIAL INQUIRY OFFICER TO RESPONDENT 
Q. Mr. Marcello, I am a special inquiry officer of the United States 
Immigration Service. I have been designated by Title 8 CFR to 
take testimony and receive evidence in connection with applications 
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for stay of deportation under the provisions of Sec. 243(h) of the 
Immigration and Nationality Act. The purpose of this interroga- 
tion, or so-called hearing today, is pursuant to the provisions of 
that section. You have filed an application for a stay of your 
deportation under the provisions of that section and you are here 
today at your request to present any evidence that you may have 
or witnesses that you may wish to call in your behalf to support 


that application that you have filed for stay of deportation. Do you 


understand the nature of this proceeding today ? 

COUNSEL GILL 
At this junction, we wish to reiterate everything set forth in our 
motions, including motion filed on this date, and to advise and 
urge that we not waive any rights that we may have by virtue of 
these motions, and particularly the letter filed this date with Mr. 
Bernsen that my proceedings would be inquiry and investigation. 
Now Mr. Andrews wishes to urge another ground. 

* * * 

SPECIAL INQUIRY OFFICER TO APPLICANT 

Q. I have here motion for stay of deportation, pursuant to provisions 
of Sec. 243(h) of the Immigration and Nationality Act in the matter 
of Calogero Minacore, also known as Carlos Marcello. I want to 
show you this motion and ask you if this motion was filed in your 
behalf as a motion to stay deportation under Section 243(h) of the 
Immigration and Nationality Act. 

COUNSEL 

A. This document relates to the respondent and I am the person who 
made the document for the respondent. 

SPECIAL INQUIRY OFFICER 
This application, or motion for stay of deportation under the pro- 
visions of Section 243(h), consisting of four pages, will be made a 


part of this record as Exhibit No. 1. 
* x 
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COUNSEL ANDREWS TO SPECIAL INQUIRY OFFICER 
Counsel would like to re-urge a motion for continuance of the 
hearing pursuant to Sec. 243(h) made to the District Director - 
this motion is finally acted upon, there are no other motions pend- 
ing upon this - wherein we request a delay in this proceeding for 
two reasons - the fact that it is necessary for respondent to take 
either oral or written interrogatories of persons in Italy in order 
that documentary evidence required by law be presented to the 
special inquiry officer; that the files now in possession of the 
Service contain documents, letters, notes, memoranda of great 
importance to respondent; that he has requested copies of same 
from the Service in the manner pointed out by law. Further, same 
have not yet been furnished by the Service. (3) That the time for 
hearing notice and the actual date of hearing is too short for 
respondent to obtain the evidence necessary for the respondent to 
produce at the time of the hearing. There is attached hereto a 
certificate of counsel showing that the above motion for continuance 
was not filed for the purpose of delay. This document is identified 
as Exhibit No. 3. 
SPECIAL INQUIRY OFFICER. 
That motion is denied. 
COUNSEL | 
Counsel at this time de novos since the special inquiry officer is 
now sitting and exercising his quasi judicial authority de novo. 
Counsel, in behalf of the respondent herein now re-urges the exact 
motion heretofore denied de novo to the special inquiry officer. 
SPECIAL INQUIRY OFFICER 
That motion is also denied. 


* 


COUNSEL ANDREWS 


* * * we respectfully move that this hearing be continued open until 


such time as additional evidence, which we are attempting to obtain, 
can be presented for the consideration of the special inquiry officer. 
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COUNSEL GILL. 


A. 


In that connection, we not only ask for the continuance to hold the 
case as an open matter, but also ask the active assistance of your 
department at such time as we may call from time to time to assist 
us in obtaining this evidence, because some of it can only be ob- 
tained through your cooperation. 

Well, before I rule on that motion, I would like to ask you if this 
evidence that you are referring to isn't all of that evidence con- 
tained in the respondent's immigration file ? 

Definitely not. 


COUNSEL ANDREWS 


We would like to produce physical evidence from Italy through 
depositions, oral or written, through the manner pointed out by 
law, with the Government having the opportunity to cross-examine 
through the procedure pointed out by law the witnesses that we 
would like to produce to show the actual conditions in Italy. 


SPECIAL INQUIRY OFFICER TO COUNSEL ANDREWS 


Q. 
A. 


Have you up to this point taken any steps to obtain such depositions ? 


Yes, we have. We have filed two motions which are conditions 
precedent to taking the depositions, and these motions were not 
acted upon administratively finally until today, when they were 
denied. 

Well, I mean, I am referring to any steps that you have taken out- 
side motions that have been filed, either prior to or during this 
proceeding ? 

Yes, sir. We are now endeavoring to obtain the services of counsel 
in Italy and we have already made steps in that direction for the 
purpose of interrogating these people in Italy and getting whatever 
evidence we can, and then flowing from that we will tender it to 
you immediately upon receiving it, and flowing from that we will 
ask your cooperation to have testimony taken in addition thereto 
to produce evidence to either substantiate or deny that particular 


evidence. 
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And who in Italy are you proposing to take depositions from ? 


We propose to take depositions from all the persons that have been 
deported to Italy, that is, criminal deportees, and also from the 
various officials there, if they will give the statements as to how 
they accept them and as to how they will accept Mr. Marcello. 
Do you have any idea how long it will take to obtain those deposi- 
tions in such form as they can be presented ? 
Suppose I answer it this way. Right as of this moment, we do not, 
but I would say approximately two or three weeks we can get some 
idea from the gentleman that we are going to employ there and he 
can tell us how long it will take to get them together and we will 
immediately then report to you. I want to be very truthful and 
frank with you, because that can all be conjecture. I know in two 
or three weeks we will have some idea as to how long it will take 
him. 
But you don't have any idea how long it would take him after you 
hear from him in two or three weeks ? 
We are not familiar with the Italian law and the manner of pro- 
cedure in which an Italian attorney or notary would go through the 
process. We are only familiar with the fact that in the law we 
propound all or cross or direct interrogatories, that the govern- 
ment has the opportunity through the State Department to forward 
these to the American counsel. The people to be interrogated are 
notified, brought in to the American counsel and the government 
has the opportunity to orally cross-examine them at the time of 
the deposition or to file written interrogatories that will be asked 
by the American consul at the time of the hearing. 

COUNSEL GILL | 
I will say this. We have already contacted an attorney there and 
just only yesterday we sent information to him that we want him 
to start getting these different affidavits, etc. together, and I 
would say in two weeks we could give you some idea of the exact 
time it would take. And in the meantime we could show you just 
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what we are doing anc what we have done and then the government 


can then pursue with all these facts as much as necessary to get 
them, and we hope they will assist us in getting them, assuming 
that we can obtain the government's cooperation. 
SPECIAL INQUIRY OFFICER 
Counsel is aware, I am sure, that such a procedure might con- 
ceivably take a considerable length of time, since it would have to 
be handled through the Department of State with the American 
Foreign Service in Europe. ‘You are aware.of that, [ am sure. 
COUNSEL ANDREWS 
Counsel is aware that it would take some time. As to whether or 
not it would take considerable time, I don't know. 
* * * 
With respect to the motion which is now still before me to grant 
a continuance of this proceeding for the purpose of obtaining evi- 
dence from Italy which is not now available, I am of the opinion 
that that procedure may well drag on for considerable period of 
time. While I hesitate to close the door to the respondent for the 
respondent to get anything into the record which has a bearing on 
his application, at the same time I do not believe that the motion 
is justified for the reason that so much time might be involved 
that the hearing would go on indefinitely. For that reason, I will 


deny your motion for continuance, * * * 
* x 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


New Orleans November 19, 1956 
File: A2 669 541 
IN RE: CALOGERO MINACORE aka CARLOS MARCELLO 


PROCEEDINGS UNDER SECTION 243(h) OF THE IMMIGRATION AND 
NATIONALITY ACT TO STAY DEPORTATION 


x , * 
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APPLICATION: Stay of deportation because of physical persecution 
DISCUSSION: The applicant is a married male alien, 46 years of age, 
who was born at Tunis, Africa, of Italian parents. He has been a resi- 
dent of the United States since October 1910 when he was brought here 
as an infant by his parents. Deportation proceedings were instituted 
against him on December 24, 1952 on the grounds that he is deportable 
by reason of his conviction of a violation of a law relating to the illicit 
traffic in narcotics and of a law governing and controlling the taxing, 
sale, exchange, dispensing, and giving away of marijuana. As the result 
of those proceedings there is a final order of deportation standing against him. 

The applicant now asks for a stay of deportation under the pro- 
visions of Section 243(h) of the Immigration and Nationality Act, on the 
grounds that his deportation to Italy would result in his physical perse- 
cution there. At his deportation hearing in February 1953 he declined 
to specify any country as the country of his choice in the event his 
departure from the United States is enforced. Subsequently, through 
his counsel, he designated France as the country to which he shall be 


deported. That designation was by letter from Attorney Jack Wasser- 
man, dated June 29, 1955. On October 20, 1955 an amended warrant of 
deportation was issued designating Italy as the country to which he is 


to be deported, since France, the country of his own designation, had 
not agreed to receive him as a deportee. On that same date his counsel 
of record, G. Wray Gill, was advised by telegram of the issuance of the 
amended warrant providing for his deportation to Italy. 

The applicant now contends that if he is deported to Italy he will 
be persecuted physically because, (a) his acceptance into that country 
is under duress and pressure by the United States, (b) he is not a 
native of Italy, (c) he would, on arrival in Italy, be jailed by the Italian 
police and would be continually harassed and persecuted by them, (d) 
he would be persecuted and harassed by civil authorities in Italy who 
adhere to communistic idealogies and who have in the past harassed 
and physically persecuted other persons deported to paty from the 
United States. 
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He places chief reliance for his belief that he will be persecuted 
in Italy upon the statements attributed to the Italian Consul General at 


New Orleans by a recent press release (Ex. 10) and upon hearsay testi- 


mony and statements purported to be made concerning the reception 
accorded other persons in Italy after their deportation from the United 
States. The present government of Italy is democratic and patterned 
after the type of government we enjoy in the United States. It.is not 
improbable that certain officials in that government embrace communistic 
ideals or are active communists and it may be that such persons might 
attempt to harass this applicant should he be deported to Italy. But the 
fear of such harassment or persecution by individuals per se is of in- 
sufficient grounds to stay his deportation absent a showing that such 
individuals are acting under the authority of and at the behest of the 
Italian government. The test is whether he will be persecuted by the 
government of Italy, not whether he will be persecuted by individuals 
without or within that government. He has endeavored to show that 
other persons with a criminal record have been subjected to incarcera- 
tion, fingerprinting, mugging and general harassment by the Italian 
police because they were deported to Italy. There is no showing that 
such persons were the object of police scrutiny or supervision merely 
because they were deported to Italy from the United States. In fact, 
there is no evidence in the record upon which I can find that any such 
persons were actually harassed or persecuted by the Italian police. 
Many political subdivisions of the United States require persons who 
have been convicted of certain offenses to register as convicted offenders, 
and to subject themselves to some degree of supervision or scrutiny. 
Others even require applicants for jobs in stores, hotels, night clubs or 
other places frequented by the public to register with the police and to 
be fingerprinted to ascertain whether they have a past criminal record. 
Such requirements certainly do not constitute harassment or persecution - 
they are a reasonable exercise of police powers. Any control over or 
scrutiny of criminal deports to Italy by the Italian police is similarly an 
exercise of police power and insufficient reason to refrain from deport- 
ing such a person to that country. 
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The Italian government has seen fit to accept this alien as a 


deportee and has issued to him a travel document to permit such depor- 
tation. The bona fides of that document or the reasons for its issuance 
are not matters to be decided by this forum. The statements attributed 
to the Italian Consul General (Ex. 10) appear to be those of an individual 
and not of a spokesman for the government of Italy. 

This alien has been on notice since October of 1955 of the govern- 
ment's intention to deport him to Italy. Delay in the execution of the 
warrant of deportation has been accomplished by a series of court ac- 
tions, one of which is still pending in the Circuit Court for the District 
of Columbia. He now raises an issue, physical persecution in Italy, 
which could have and should have been raised when he was put on notice 
of his impending deportation to that country. Such belated action casts 
doubt upon the bona fides of his present contention especially when it is 
as unsupported by evidence as it is in this instance. His motion for a 
protracted continuance to permit him now to obtain support for his con- 
tention which he could have done as early as a year ago was denied since 
there is no showing that his fear of persecution in Italy is of recent 
origin. But apart from the lack of timeliness in his application and 
without passing upon its bona fides, I will recommend that his application 
be denied for the reasons already discussed. | 
RECOMMENDATION: It is recommended that the alien's application for 
a stay of deportation, filed under the provisions of Section 243(h) of the 
Immigration and Nationality Act to withhold his deportation to Italy, be 
denied. 


/s/ Luke E. White 
Special Inquiry Officer 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Richmond, Virginia 


File No.: A-2 669 541 | 
In Re: CALOGERO MINACORE, also known as CARLOS MARCELLO 
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PROCEEDINGS UNDER SECTION 243(h) OF THE IMMIGRATION AND 
NATIONALITY ACT 
x 

APPLICATION: Stay of Deportation 
DISCUSSION: The applicant has been ordered deported to Italy. He 
seeks a stay of deportation claiming that, if deported there, he would 
suffer physical persecution. 

Under Section 243(h) of the Immigration and Nationality Act, the 
Attorney General is authorized, in his discretion, to stay deportation of 
an alien, if, in his opinion, the alien would suffer physical persecution 


in the country to which he has been ordered deported. Under Section 103 
of the Act, this authority has been duly delegated to the Regional Com- 
missioners of the Immigration and Naturalization Service by 8 CFR 
g8 9.5a(z) and 243.3(b). 

The applicant raises many contentions in support of his applica- 


tion for a stay of deportation. He was interrogated under oath, and he 
presented evidence, before a Special Inquiry Officer in connection with 
his application. I have carefully reviewed the entire file and record, 
including the findings and memorandum of the Special Inquiry Officer 
and the exceptions of applicant's counsel. Upon full consideration, I 
conclude: 

(1) That the application should be denied, in the exercise of 
discretion, on the ground that the applicant unreasonably 
delayed the filing of his application on the ground of 
physical persecution; did not exercise reasonable dili- 
gence in making timely endeavor to assemble evidence 
with a view to proving his claim; and has demonstrated 
bad faith, not only by making a late application, but also 
by his subsequent action seeking to withdraw it; and 
That the application should be denied, as a matter of law, 
onthe. ground that, in my opinion, he has not established 
that he would be subject to physical persecution if deported 
to Italy. 
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In connection with the denial of the application in the exercise of 
discretion, I regard the following facts in the case to be Significant. 
The Service obtained a travel document from the Italian Government, 
and took the applicant into custody for deportation to Italy. He brought 
a habeas corpus proceeding on June 8, 1953, contesting the validity of 
the deportation order on the merits. On May 31, 1955 the Supreme 
Court ordered that proceeding dismissed. 

After the habeas Corpus proceeding had been dismissed pursuant 


to the Supreme Court's mandate, the Service on August 8, 1955 called 


upon the applicant to surrender for deportation to Italy. He surrendered 
on August 17, 1955. His deportation to Italy then was imminent. Shortly 
thereafter, the Italian Government gave notice that, _because the appli- 
cant had made representations Casting doubt upon his Italian nationality, 
his travel document was suspended pending further investigation. The 
applicant thereupon brought judicial proceedings in both the District 
Court at New Orleans, and the District Court for the District of Colum- 
bia. On September 16, 1955 the applicant obtained a judicial bail order 
from Mr. Justice Black containing the condition that the Service give 
the applicant three days' notice before taking him into custody for de- 
portation. At that time, and at all times subsequently, the applicant was 
on notice that the Service was awaiting revalidation of the Italian travel 
document in order to effect his deportation to Italy. 

On October 10, 1955 the Supreme Court denied a rehearing in the 
applicant's case. On that same date an administrative bail bond, condi- 
tioned upon the applicant's surrender for deportation on three days' 
advance notice, was substituted for the judicial bail previously accepted, 
and the judicial bail order was vacated, by stipulation of counsel. On 
October 21, 1955, to meet a contention of applicant's counsel, the war- 
rant for applicant's deportation Was amended to specify Italy as the 
place to which deportation was ordered. On October 25, 1955 the 
District Court for the District of Columbia granted summary judgment .-. 
against the applicant in the action then pending there. At that time, 
revalidation of the Italian travel document was still being awaited, and 
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then remained as the only obstacle to effecting applicant's deportation to 
Italy. The applicant was aware of this. 


On April 26, 1956 the six month period following final court review 
of the deportation order expired. That marked the end of the period 
within which the Service had discretionary authority to require the appli- 
cant to post an administrative bail bond. The Service sought to impose 
an Order of Supervision on the applicant, omitting therefrom the require- 
ment of three days’ advance notice of intention to deport, which had ap- 
peared, on the insistence of applicant's counsel, in the prior judicial 
and administrative bail bonds. The applicant thereupon brought a new 
court action on May 16, 1956, seeking to obtain a court order directing 
the Service to give the applicant three days' notice before seeking to 
take him into custody for deportation. On October 30, 1956 the Italian 
Embassy gave notice of revalidation of the applicant's travel document. 
On October 31, 1956 the applicant brought a new court action in the 
District of Columbia challenging the deportation order, once again on its 
merits. On Applicant's request, the District Court for the District of 
Columbia issueda temporary restraining order enjoining the Service 
from attempting to deport the applicant without giving him three days' 
notice, and set the case down for hearing on the matter of issuance of a 


preliminary injunction. 


On November 3, 1956 the District Court denied a preliminary 
injunction in the case. It entered an order on November 4, 1956 direct- 
ing that the temporary restraining order previously issued should ex- 
pire on November 6, 1956. Applicant's counsel filed a motion in the 
Court of Appeals for the District of Columbia on November 5, 1956 seek- 
ing a judicial stay of deportation pending appeal. The matter was heard 
in the afternoon of November 5, 1956. During that same afternoon ap- 


plicant's New Orleans counsel filed the instant application for stay of 


deportation, based on his claim of physical persecution, with the District 
Director at New Orleans. 
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The Court of Appeals for the District of Columbia, at the close of 
the argument on November 5, 1956, granted applicant's motion for 
judicial stay of deportation pending appeal. Thereupon, on November 6, 
1956, applicant's New Orleans counsel filed a motion with the District 
Director at New Orleans seeking withdrawal, without prejudice, of the 
application for a stay of deportation under Section 243(h). 

The motion was renewed at the interrogation before the Special 
Inquiry Officer. Counsel explained that the withdrawal was requested 
because they had "not had time to adequately prepare the presentation 
of the evidence."* This was not the only motion made by the New Orleans 
counsel. Other motions were filed, all seeking postponement of the 
Section 243(h) proceeding.. : 

The foregoing chronology, in my view, fully supports conclusion 
(1) set out above. 

With respect to conclusion (2) above, that the application should 
be denied as a matter of law, it is my opinion that there is no merit in 
any of the substantive allegations made by applicant as to why he would 
be subject to physical persecution if deported to Italy. I take official 
notice that Italy is a democratic country, under a stable government, 
and dedicated to well-established traditions of justice under law. Hence, 
I conclude, there is no rational basis for any of the substantive conten- 
tions raised by the applicant to support his claim that the government of 
Italy would persecute him, in any proper sense of the term "persecute". 
Nor would the government of Italy, in my opinion, permit individuals to 
harass him there in any way to amount to persecution, even assuming 
arguendo that harassment by individuals constitutes "persecution" within 
the meaning of Section 243(h) of the Immigration and Nationality Act. 
Any requirement imposed by the Italian Government that the applicant 
abide by reasonable restrictions on his conduct in Italy would be no 


more than the proper exercise of police power to preserve law and 


order. | 
As for the non-substantive contentions raised by the applicant, 
they include efforts to obtain an adjournment of the interrogation before 
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the Special Inquiry Officer; a continuation for the taking of testimony in 
Italy; and subpoenas for numerous Government officials and records. I 


believe that these requests were properly subject to denial, and the 


Special Inquiry Officer did deny them. In any event, it is my view that 


the denial of his requests was not prejudicial, since the ultimate facts 
which he seeks to prove thereby would not, in my opinion, make out a 
case of physical persecution, even if such facts were true. 

The exceptions filed by applicant's counsel contained grave accusa- 
tions against the impartiality of the Special Inquiry Officer. I looked into 
the matter, and asked counsel to furnish me the basis for the allegations. 
Counsel's response satisfies me that the accusations made against the 
Special Inquiry Officer are not worthy of consideration. I am satisfied 
that the Special Inquiry Officer made his own independent determination 
in the case on the record before him, without being influenced by anyone 
and without prejudging the case. 

Since, for the foregoing reasons, I am convinced that this applica- 
tion should be denied both in the exercise of discretion, and as a matter 
of law, I enter the following order: 

ORDER: It is ordered that the application for stay of deportation, 
under the provisions of Section 243(h) of the Immigration and Nationality 
Act, to withhold deportation to Italy be denied. 

/s/ P. A. Esperdy 


ACTING REGIONAL COMMISSIONER 
SOUTHEAST REGION 


Dec. 7, 1956 
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REPLY BRIEF 


I. JUDICIAL REVIEW IS AVAILABLE TO APPELLANT 


As his first argument, appellee asserts, broadly and positively, 
that “denials by the Attorney General of requests for stay of deportation 
under Section 243(h) of the 1952 Act are not judicially reviewable" 

(Br. 11). : 

This was urged and rejected below. (Par.3, Defendant's Motion 
for Summary Judgment or in the Alternative to Dismiss, J.A.9). The 
trial court granted the motion for summary judgment, not the motion 
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to dismiss, because it concluded, after reviewing the Attorney General's 
denial of a stay of deportation, that there exists no genuine issue as to 
material fact and that he is entitled to judgment as a matter of law 

(J. A. 10). 


Nor is the appellee's argument supported by any of the cases he 
has cited. This Court held in Lim Fong v. Brownell, 94 U.S. App. D.C. 
323, 215 F.2d 683 (1954), as the appellee notes, that a complaint states 
a case for preliminary injunction when it alleges that the Attorney 
General arbitrarily and contrary to law had determined that claims of 
persecution made by Chinese aliens would not be honored. What is 
this but saying that the courts will review the denial of the request for a 
stay of deportation if it is alleged that the Attorney General has acted 
"arbitrarily and contrary to law”. 


In Quan v. Brownell, 101 U. S. App.D.C. 229, 248 F.2d 89 (1957), 
Reversed, 357 U.S.193, this Court again reviewed the denial by the 
Attorney General of requests for stays of deportation. Although its 
ruling was overturned by a 5-4 decision of the Supreme Court, the re- 
versal was not upon the ground that the Attorney General's action is 
judicially unreviewable, but because his action refusing to grant stays 


to excluded aliens is correct as a matter of law. 


The decisions of the other circuits which appellee cites offer him 
no more:support and, indeed, are relied upon by appellant. United 
States ex re]. Dolenz v. Shaughnessy, 206 F.2d 392, 394-395 (2d Cir., 


1953), states in the very excerpt which appears in appellee's brief 
(Br. 15): 3 


"Doubtless a court might intervene to stay deporta- 
tion if the Attorney General or his delegate should 
deny the alien any opportunity to present evidence 
on the subject of persecution or should refuse to 
consider the evidence presented by the alien. . ." 
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Such intervention, it seems plain, can follow only from a judicial 
review of the Attorney General's "denial of the request for a stay of 
deportation", albeit, if solely to determine whether an opportunity to 
present evidence has been granted and whether the evidence given has 
been considered. In United States exrel. Moon v. Shaughnessy, 218 F. 
2d 316, 318 (2nd Cir., 1954), the Second Circuit reaffirmed this view. 


The Seventh Circuit's decision in United States ex rel. Cantisani 
v. Holton, 248 F.2d 737-739 (1957), clearly indicates that the court re- 
viewed the Attorney General's action: 


"The real issue in this case is whether the record dis- 
closes an abuse of discretion by the SESZIOY General." 
(p. 738) 


It held, after reviewing the record: 


'. . . Petitioner has not established. that the Attorney 
ees or his designate has been guilty of an abuse 
of discretion. Also, petitioner was afforded due pro- 
cess."" (p. 739) : 


The Ninth Circuit's decision in Namk mking v. Be Boyd , 226 F.2d 385, 


389 (1955), similarly reviewed the record, and upon its review upheld 
the decision of the Attorney General. 


The issue here is not whether the court should substitute its 
judgment on the merits for that of the Service, or, as appellee suggests, 
whether it may review the "fact of the denial" of a stay (Br. 14). 


The issues here are whether the proceeding afforded to the appel- 
lant complied with the Attorney General's regulations and whether he 
received “appropriate procedural due processor a fair consideration; of 
his application". United States exrel. Moon y. Shaughnessy, supra. 
There can be no doubt that as to these issues there is available review 
by the courts. And there can be no doubt that if there is established a 
failure to comply with the regulations, (regardless whether "had the 
Attorney General so desired, he might have withheld (them)" (Br. 13) ) 
or a failure to receive procedural fairness, the appellant is entitled to 
relief. United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260. 





I. SUMMARY JUDGMENT BELOW WAS INAPPROPRIATE 


Appellee argues that no genuine issue of material fact was before 
the court below because (1) the administrative record supports the con- 
clusion that there was no bias or prejudgment by the special inquiry offi- 
cer, (2) that, assuming the unfairness claimed, appellant was not dis- 
advantaged because his requests for continuances were properly denied 
and his evidence of persecution was insufficient, and (3) the "thrust" of 
the information which appellant sought below pending trial appears to be 
an: "attempted invasion of the unfettered area” of the Attorney General's 
discretion. This situation, appellee states, makes Accardi inapplicable 
to the present case (Br. 25). 


But Accardi held that the administrative record is not controlling. 
An alien who alleges that an application for suspension of deportation has 
been "prejudged” is entitled to the opportunity to try to prove his alle- 
gations before the District Court. He is not limited to whatever oppor- 
tunity the agency may afford him. 347 U.S. 260, 267-8. 


The wisdom of this ruling becomes apparent in the light of the 
administrative practice of the Immigration and Naturalization Service 
in proceedings affecting "important subversive and racketeer cases." 
The Attorney General requires such cases to be conspicuously marked 
"top priority - subversive (racketeer)" by the Central Office of the 


Service. The District Office, having jurisdiction over the case, 1S 


thereafter required to report to its Regional Office all developments in 
such cases with this marking. Periodic reports are required no less 
often than every three weeks. The Regional Office, for its part, is re- 
quired to report the important developments to the Central Office. 
2 

Operations Instructions 9.2, p.472. Obviously, to permit the issue of 
bias and prejudgment in a case involving an "important subversive or 

- EE was done in the present case. See Administrative Record, Tabs 3, 4, 8, 
, 12. 
2 


The Operations Instructions are on file at the library, Central Office, Immi- 
gration and Naturalization Service. 





: 
racketeer" to be determined on the administrative record, which may 


or may not be complete, 8 C. F. R.243.3(b)(2), is to allow the accused 
to be his own judge. 


It should be noted, moreover, that although the appellant's 
counsel requested an opportunity to examine the special inquiry officer 
(J.A. 1,2), not only was that request ignored, but the affidavit which 
the inquiry officer filed with the Acting Regional Commissioner was not 
made available to appellant's counsel until the matter came on to be 
heard in the Court below. In the face of prejudicial public statements 
by both an Attorney General and the Commissioner of the Service re- 
garding the appellant, and in view of the operations instructions of the 
Service regarding so-called racketeers, the administrative record here 
cannot be said to be controlling. 


The second argument similarly was made and rejected in Accardi. 
There too it was said that the administrative record supported the con- 
clusion to deny suspension of deportation. See opinion below, 206 F.2d 
897,-and summary of brief of Solicitor General, 98 L. Ed. 683. But the 
Supreme Court held, as appellant urges here, that Accardi was entitled 
to compliance with the procedures established by the relevant regulations. 
In a word, apart from the correctness of the decision itself, the pro- 
ceeding which renders the decision must be conducted in accordance 
with the requirements of the regulations and of fairness. 


The appellee, burdened with Accardi, is assiduous in attempting 
to distinguish the nature of the Attorney General's discretion in proceed- 
ings for suspension of deportation and in those for stays of deportation. 
The nature of the discretion is not what is important, of course, but the 
language of the regulations which the Attorney General has adopted to 
govern the proceedings. As we have pointed out, the language is virtually 
identical for the proceedings which the Supreme Court passed upon in 


Accardi and for those which this Court must pass upon here. 
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Accardi, therefore, is indistinguishable from the present case, 
and it requires that the District Court grant appellee a hearing dehors 
the administrative record on his claim that the special inquiry officer 
was prejudiced and biased and otherwise disqualified from granting a 


fair hearing. 


DL. THE CONDUCT OF THE PROCEEDING VIOLATED 
APPELLEE'S REGULATIONS AND WAS UNFAIR 


As to the issue whether a fair hearing? was had, appellee's argu- 
ment is that no hearing is required, fair or otherwise, by statute, regu- 


lation, or the requirements of due process (Br. 16). 


The term hearing, of course, is unimportant. What is important 
is that in considering the application of an alien for a stay of deportation 
on grounds of physical persecution the courts have read into the statute, 
including the Act of 1952, the requirements that there should be an 
opportunity to present evidence, appropriate procedural due process, 
and a fair consideration of the application. United States ex rel. Dolenz 


v. Shaughnessy, supra; United States ex rel. Moon v. Shaughnessy, supra. 
Appellant doubts that the courts which have spoken of these requirements 


have spoken "loosely" (Br. 16). For as the late Judge Frank indicated in 


United States ex rel. Fong Foo v. Shaughnessy, 234 F.2d 715 (Motion 
for Stay Pending Appeal)(2nd Cir. 1955), the absence of such safeguards 


might bring a proceeding which affects life and liberty, as this does, 
into constitutional jeopardy. See also "Protecting Deportable Aliens from 
Physical Persecution", 62 Yale Law Journal 845. 


: If it is erroneous to "denominate" the 243 (h) proceeding a "hearing", the 

error is not appellant's, as appellee suggests (Br. 15), but must be attributed 
to the appellee's agents. His Acting District Director in New Orleans referred 
to the proceeding as a "hearing". See letter, November 7, 1956 (Administrative 
Record, Tab 8). And the transcript of the proceeding itself is entitled "HEAR- 
ING PURSUANT TO APPLICATION FOR STAY OF DEPORTATION UNDER SEC- 
TION 243 (h) OF THE IMMIGRATION AND NATIONALITY ACT". (Administra- 
tive Record, Tab 15.) Appellant, however, is willing to accept the word 
"proceeding". 
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We are concerned with these concepts here as a backdrop to the 
issue of the nature of the proceeding afforded to the appellant. No 
challenge is made of the statute; none is made of the regulation. All 
that is said is that appellee failed to comply with his own regulations, 
which must be interpreted so as to provide appropriate procedural due 
process, including a reasonable opportunity to present evidence and a 
fair consideration of the evidence presented. | 


(A) Whether Notice Of The Interrogation Was Reasonable 


Appellee's argument on the issue of notice is directed primarily 
to the bona fides of appellant's application for a stay of deportation. He 
describes it as "part of a planned scheme to delay further his depor- 
tation", and refers to a challenge of the validity of the order of depor- 
tation (based upon a decision supporting appellant's position by the 6th 
Circuit, United States ex rel. Carson v. Kershner, 228 F.2d 142, 
Reversed, sub nom. Lehman v. United States ex rel Carson, 353 U.S. 
685) as a "legal maneuver" and denigrates the prior administrative and 
judicial proceedings, two of which culminated in the United States 
Supreme Court, as "appellant's long history of legal maneuvers" (Br. 17- 
18). : 


The history of Carlos Marcello's efforts to challenge the legality 


of his deportation from the United States patently has no bearing upon 
the issue whether he was given reasonable notice of an interrogation on 
his application for a stay of deportation. If he is entitled to notice at 
all, he has that right regardless how many law suits he has brought. 


To the extent, therefore, that appellee suggests that the notice 
was reasonable and that the denial of the request for a continuance was 
proper because of the appellant's prior litigation, his argument is 
Clearly improper. It would impose a penalty upon the appellant for the 
exercise of his legitimate legal rights. Slochower v. Board of Education, 
350 U.S. 551. : 
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Appellee’s argument otherwise rests on two propositions: (1) That 
appellant "has been aware since 1953, if not late 1952, of the Govern- 
ment's intention to deport him from the United States to Italy” (Br. 17); 
(2) That "disappointed litigants . . . should not be permitted to file. . - 
applications at the close of the case and then obtain continuances for the 


purpose of obtaining evidence not already sought or definitely known to 


exist. . ." 


The answer to the first argument, appellant believes, has been 
given in his opening brief, namely, that reasonable notice is required 
of the interrogation, apart from any notice of the intended deportation. 
Cf. Section 5(a), Administrative Procedure Act, 5 U.S.C. 1004(a). 
Appellant's argument logically is not directed to the issue of notice at 
all, but to the issue whether an application for stay of deportation may be 
filed and considered if the alien has had long prior notice of the intent of 


the Service to deport him to a given country. 


Assuming, arguendo, that the notice required is not related to the 
time of the interrogation, as appellant has urged in his opening brief, 
but is dated from the time appellant is advised he is to be deported, the 
notice must be of actual and effectual deportation to Italy, not merely 
of the intended deportation. Any other construction would require appel- 
lant to have filed his application for a stay of deportation within a reason- 
able period following the commencement of the deportation proceedings 
on December 30,1952. This would be prior to a finding even that the 
appellant is deportable;prior to the exercise of the appellant's statutory 
right to designate a country other than Italy as his place of deportation 
(See Marcello v. Brownell, No. 12,838, 1955, United States Court of 
Appeals for the District of Columbia Circuit); and prior to the indication 
of Italy that it is willing to accept the appellant as a deportee, (See 
United States ex rel. Tom Man, 142 F. Supp. 444, 445-446 (S. D. N. Y. 1956), 
and Rogers v. Lu, appeal pending, No.14, 556, United States Court of 
Appeals for the District of Columbia Circuit); and prior to a determina- 
tion that the Service is able to effectuate deportation (See.Order of 
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Justice Black, United States ex rel. Marcello v. Nabers, dated Septem- 


ber 16,1955, set forth in appellant's brief, Marcello v. Brownell, No. 
13,653, United States Circuit Court of Appeals for the District of 
Columbia Circuit). 


Especially significant in this regard is the decision of the Court 
in the Tom Man case, supra. There the alien challenged deportation to 
China upon the twofold ground that his application for stay on grounds of 
physical persecution was improperly denied and that China, his country 
of nationality, had not indicated its willingness, as required by statute, 
to accept him. The Court held: 


"It is not necessary for me to decide at this time 
whether the denial of the stay of deportation was 
an abuse of discretion; that question is not yet be- 
fore me since the government has not met the sta- 
tutory requirements relating to deportation to a 
foreign country." (142 F. Supp. 446. ) 

The function of an application for a stay of deportation to a given 
country obviously is to obtain such a Stay if deportation is to be effected 
to that country. In the absence of the ability of the United States to 
effect such deportation, no stay is needed. Any application filed may 
be premature and unnecessary. Thus, appellee's view that the filing of 
the appellant's application was “unreasonably delayed", more, that the 
lateness of its filing indicated its "bad faith" (J. A. 20), is erroneous 


and unwarranted. 


Appellee's second argument that applications should not be per- 
mitted to be filed and continuances had to Support their allegations at the 
close of the case (Br. 19) is rebutted by The Operations Instructions which 
govern his administrative practice. They provide specifically that claims 
of persecution are to be considered after an order of deportation becomes 
final which is, in normal circumstances, the "close of the case". Opera- 
tions Instructions, p. 3082. 
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In the circumstances here, in view of the uncertainty of the appel- 
lant's deportation to Italy, there clearly can be nothing improper or 
untimely in the fact that his application for a stay of deportation to that 
country was not filed until the Italian authorities had revalidated travel 
documents which permitted his deportation to that country, namely on 
November 5, 1956. 


As appellant has already noted (Opening Brief, Note 3, p.14 and 
p.20), nothing in the Attorney General's regulations and nothing in the 
language of Section 243(h) of the statute sets a time limit upon the filing 
of applications for stays of deportation, or otherwise specifies when it 
shall be filed. 


This, appellant submits, is not without significance. Elsewhere 
in the regulations the Attorney General has not failed to specify precisely 
the time periods in which action must be taken. Thus, applications for 
suspension of deportation and voluntary departure are required by 8 
C.F. R. 244.2 and 242. 54(d) to be filed during a deportation hearing, and 
may not be submitted after the entry of an order of deportation. See also 
Interim Decisions 774, 862, Board of Immigration Appeals. Appeals 
from the entry of an order of deportation are required by 8 C. F. R. 242. 61 
(£)(3) to be taken within 10 days of receipt of the written decision. Rep- 
resentations regarding the special inquiry officer's proposed decision 
in an application for a stay of deportation must be made within five days. 
8C.F.R. 243. 3(b)(2). 


Inasmuch as the Attorney General has not found it necessary to 


impose time limitations upon the filing of applications for stays of de- 
portation, he should not be heard now to say that an application may be 
denied because there was unreasonable delay in its filing. (Conclusion 
1, J. A. 20.) 


Moreover, appellee's position would violate the requirements of 
the Administrative Procedure Act. Section 3 of that Act (5 U.S.C. 1002) 
requires that: 
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“Every agency shall separately state and currently 
publish in the Federal Register... 


'(1) descriptions of ... methods whereby ... the 
public may make ... requests; 


"(2) statements of the ... method by which its 
functions are ... determined... and 


(3) substantive rules adopted as authorized by law 
and statements of general policy or interpretations 
formulated and ea 2 the agency for the guidance 
of the public . 

The imposition of a time requirement, as appellee seeks in effect 
to do here, without having provided prior notice of such a requirement 
is precisely the type of administrative conduct which the Administrative 
Procedure Act was designed to correct. "The bill is designed to afford 
parties affected by administrative powers a means of knowing what their 
rights are and how they may be protected", Administrative Procedure 
Act - Legislative History, Senate Document 248, 79th Cong., 2d Sess., 
p.193. Certainly, if there is to be a limitation in time for the filing of 
an application for a stay of deportation an alien is entitled to know it in 
advance so that he may know what his "rights are and how they may be 
protected”. 


(B) Whether Appellant Had Opportunity To Submit Evidence In 
Support Of His Application In View Of The Denial Of A 


Continuance To Seek Depositions Abroad. 

Apart from his position that the application itself was untimely 
filed and that no continuance of the interrogation should be had for that 
reason, appellee says that the continuance was properly denied because 
(Br. 20-23), (1) no proffer of proof was made as to the expected testi- 
mony nor estimate of time required; (2) no showing was made that de- 


positions would not be cumulative of information already furnished or in 


possession of the Executive Branch of the Government, (3) that probative 
value of depositions of criminal deportees and of "selected members of a 
foreign government who may or may not be sympathetic to this country" 

is dubious (Br. 20), (4) and that the "ultimate facts which he seeks to prove 
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thereby would not make out a case of physical persecution, even if such 
facts were true" (Br. 23). 


It should be noted, first, that except for a statement regarding the 
length of time the depositions might take,* none of the grounds appellee 
gives above were relied upon by the special inquiry officer. He denied 
the request for a continuance to take depositions in words which indicated 
that the length of time they would take was his sole consideration: 

"While I hesitate to close the door . . . for the 
respondent to get anything into the record which 
has a bearing on his application, at the same time 


I do not believe that the motion is justified for the 
reason that so much time might be involved that the 


hearing would go on indefinitely. For that reason 
I will deny your motion for continuance." (J. A. 16) 
(Emphasis supplied. ) 

Under the familiar rule of the Chenery decision, Securities and 
Exchange Commission v. Chenery, 332 U.S. 194, 196-197, the grounds 
which are now asserted may not be used to justify the administrative re- 
fusal to permit the depositions to be taken. 


Even if these grounds are to be considered, however, appellant 


submits that they are without foundation. 


The controlling regulation[ 8 C. F. R. 243. 3(b)(2)]provides that: 
“The alien may submit any evidence in support of his 
claim which he believes should be considered by the 
special inquiry officer." (Emphasis supplied). 

There is no requirement here of a proffer of proof, or for evi- 
dence which the hearing officer would deem probative, or which would 
"make out a case of physical persecution", or even that the evidence be 
noncumulative. Relevance is the only test, and as to that the alien him- 
self is made the judge. The breadth of this regulation is both under- 
standable and justifiable because of the stake involved for an alien who 


is deported to a country where he may be subject to physical persecution. 


4 Discussed in Appellant's opening Brief, p. 17. 
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The grounds which the appellee now urges to support the denial of 
the taking of depositions are, therefore, in conflict with the regulation. 
Moreover, his arguments are erroneous for other reasons. To say that 
there was no proffer of evidence is to read the transcript of the pro- 
ceeding in the most narrow ambit. The record clearly indicates that the 
request was made to take depositions of criminal deportees (five of 
whom were named during the testimony). A.13), and of Italian Govern- 
ment officials, in order to substantiate evidence given during the pro- 
ceeding, which has been termed hearsay, that such persons are unable 
to get employment, are restricted in their movements, are kept under 
constant surveillance, and are unable to get adequate medical treatment 
(J. A. 15, S.A. 4-13). | 


Nor can it be said that the evidence would have been cumulative. 
Appellee has described here, as well as in the administrative finding, as 
hearsay the testimony given during the proceeding. Direct evidence even 
were it of the same facts obviously is qualitatively different and would 
have been of probative value as direct evidence of the actual conditions 
in Italy. United States ex rel. Paschalides v. District Director, 143 F. 
Supp. 310, 313 (S.D.N. Y. 1956). | 


Neither would the deposition evidence have been cumulative of any 


information already possessed by the United States Government (Br. 20). 
No indication is made in either the special inquiry officer's findings or 

in the Regional Commissioner's decision that any such information formed 
the basis of the findings or of the decision. Inasmuch as the adminis- 
trative practice precludes securing reports from the intelligence agen- 
cies of the Government unless the special inquiry officer proposes to 
recommend that deportation be withheld or unless there is doubt as to 

the proposed recommendation, Operations Instructions, p.3082,inthecir- 
cumstances of the present proceeding, no such reports could have been 
supplied. : 
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The argument that a continuance for the taking of depositions 
may be properly denied because of the deponent's testimony would be of 
no probative value scarcely warrants a reply. Whether the evidence 
has value, needless to say, can be determined only after the taking of 
the evidence, and with opportunity for the appellee to conduct cross- 


examination of the witnesses. 


Appellee's final argument seems to be based upon the assumption 
that persons with criminal records cannot be physically persecuted with- 
in the statutory meaning of the term. He says that even if appellant 
proves what he seeks to establish, he will not make out a case of 


physical persecution (Br. 23). 


Surely, if other persons were to be circumscribed in their move- 


ments, placed under constant surveillance, denied employment, subject 
to frequent arrests and police interrogation without cause, prevented 
from obtaining necessary medical treatment when needed, and socially 
ostracised - that pattern of treatment would be regarded as physical 
persecution - and not as a reasonable exercise of the police power. The 
facts which the appéllant seeks to establish are just these. That he was 
convicted in 1938 of a violation of the Marihuana Tax Act, and has been 
ordered deported from the United States for that single offense no more 
justifies this type of persecution than if he were a political dissentient, 


or a member of an oppressed religious or ethnic group. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


902 Warner Building 
Washington, D. C. 


WASSERMAN & CARLINER Attorneys for Appellant. 
Of Counsel 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The questions presented, in the opinion of appellee, are as 
follows: 

1. Was not the denial of appellant’s application under Sec- 
tion 243 (h) of the Immigration and Nationality Act of 1952 
& proper exercise of the discretion vested in the Attorney Gen- 
eral and not subject to judicial review? 

2. Were not the continuances of the interrogation requested 
by appellant properly refused in the light of the record and the 
law and in view of all the circumstances surrounding this pro- 
tracted litigation? 

3. Was not the Regional Commissioner correct in de- 
termining that appellant was not prejudiced by any adverse 
rulings of the special inquiry officer at the interrogation? 

4. Was not summary judgment for appellee properly 
granted, particularly in the absence of any genuine issue of 
material fact shown on the record? 

5. Does not the record show that the denial of the relief 
sought by appellant was predicated on grounds other than his 
having sought judicial review of an outstanding deportation 
order? 
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trative proceedings nor prejudiced by the refusals to con- 


A. Notice of the interrogation was reasonable 
B. Continuance of the interrogation to obtain addi- 
tional evidence was properly refused. 
C. Appellant was not prejudiced by the denials of his 
requests for continuances_ 2 
IIL Summary judgment was appropriate in the absence of any 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No.. 14,490 


CaRnLos; MARCELLO, APPELLANT 
v. 


Wru1am P. Rocers, ArrorNeEy GENERAL OF THE UNITED 
STATES, APPELLEE 


APPEAL FROM. THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR, APPELLEE 


COUNTERSTATEMENT OF THE CASE 

‘This appeal is from an order granting summary judgment 
for appellee (the defendant. below,). in. a.case involving the 
denial by the Immigration and Naturalization Service of ap- 
pellant’s requested stay of deportation pursuant to Section 243 
(h) of the Immigration and Nationality Act of 1952, 66 Stat. 
214,8 U: SC. § 1253 (h). 


L. Background 


The instant appeal is the latest in a long series of adminis- 
trative and judicial proceedings entertained in this case since 
December 30, 1952, when deportation proceedings were insti- 
tuted against appellant. As more fully described in appellee’s 
briefs filed with the Court in Nos. 13595, 13653, and 13655, 
appellant on February 20, 1953, following hearings before a 
special inquiry officer of the Immigration and Naturalization 
Service, was ordered deported from the United States by reason 

(1) 
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of a violation of the narcotic statute, 26 U.S.C. $2591. See 
8 U.S. C. § 1251 (a) (11). A decision holding appellant to 
be deportable and denying suspension of deportation was ren- 
dered by the Board of Immigration Appeals on June 1, 1953. 
See In the Matter of Marcello, 51&N Dec. 261 (1953). The 
order of deportation was subsequently sustained by the Dis- 
trict Court for the Eastern District of Louisiana (see United 
States ex rel. Marcello v. Ahrens, 113 F. Supp. 22 (1953)), the 
Court of Appeals for the Fifth Circuit (see Marcello v. Ahrens, 
212 F. 2d 830 (1954) ), and the Supreme Court.(see Marcello v. 
Bonds, 349 U.S. 302 (1955) ). 

Thereafter, the deportation order was sustained by the Dis- 
trict Court for the District of Columbia (see Marcello v. 
Brownell, Civil Action No. 2763-55) and by this Court (see 
Marcello v. Brownell, No. 12,838 (1955)). Subsequent pro- 
céedings were instituted in the District Court for review of the 
deportation order and for other relief, but were disposed of ad- 
versely to appellant (see Marcello v. Brownell, Civil Action 
Nos. 4277-56 and 2046-56). On appeal to this Court, the 
judgments below were affirmed and appellant again was found 


to be deportable. Marcello v. Brownell, 100 U.S. App. D. C. 
346, 245 F. 2d 279 (1957), cert. denied, 355 U. S. 903 (1957). 


2. The instant appeal 


Appellant, on November 5, 1956, filed with the Immigration 
authorities his motion for stay of deportation on grounds of 
physical persecution, pursuant to Section 243 (h) of the 1952. 
Act. On November 6, 1956, appellant moved to withdraw 
such motion. The Acting Director, on the same date, sent 
appellant a notice to appear on November 9, 1956, for interro- 
gation in connection with the pending motion, and denied the 


motion to withdraw the motion for stay. On November 7, ~ 


1956, appellant filed two motions to continue the “hearing,” no 
date being specified. The continuance was refused. 

On November 9, 1956, administrative proceedings were held — 
at New Orleans, Louisiana, before Special Inquiry Officer Luke 
E. White to permit submission by appellant of evidence to 
support his allegation of physical persecution. Since the pro- 
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ceedings (wherein appellant was represented by two counsel of 
his own choice) have been adequately reviewed in the decision . 
of the special inquiry officer, dated November 19, 1956. (J. A. 
16-19), and the subsequent decision of P. A. Esperdy, Act- 
ing Regional Commissioner, Southeast Region, dated Decem- 
ber 7, 1956 (J. A. 19-24), the summary that follows is some- 
what abbreviated. aie 

Following the presentation of certain preliminary matters . 
and motions, appellant presented the testimony of three wit-. 
nesses in support of his motion for stay of deportation. The. 
first witness, Philip E. Smith, Esq., an attorney at law in New 
Orleans, testified as to his conversations with Mrs. Doris Allen, 
a Vice Consul of the United States, at Palermo, Italy, appar-. 
ently in late 1954, respecting two unidentified individuals who 
allegedly had been deported from the United States. No spe-. 
cific incidents of physical persecution by the Italian authorities . 
were disclosed by the witness. Mr. Smith also testified as to. 
his chance conversation at the Palermo airport with another | 
unidentified individual who allegedly had been deported. At. 
the time they met, the latter tried to sell Mr. Smith a diamond _ 
ring which supposedly had been stolen. In response to specific 
questions by appellant’s counsel as to the information or 
knowledge possessed by the witness as to “why the respondent 
[appellant] herein would be subject to persecution” in Italy 
and “the policy of the Italian Government in connection with 
criminal deportees to Italy to molest and persecute them,” the 
record reflects that Mr. Smith failed to supply responsive an- 
swers or furnish material information with respect thereto.. 
(S. A. 4-5.) 

Upon examination by the special inquiry officer, Mr. Smith 
stated that he had learned of the deportation of the unidenti- 
fied individual at the airport only from his conversation with 
such person and from certain letters and other papers given by 
the latter to Smith for delivery to an unnamed New York, 
N. Y., attorney. Mr. Smith was unable to say of his own. 
knowledge that such individual had been deported or denatu- 


2 References to the supplemental appendix to appellee's brief are prefixed 
by “S. A”, while those to the Joint Appendix are prefixed by “J. A.”. a yi 
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ralized- Further, Mr. Smith did not witness any physical per- 
seécution while in Italy. In response to a ‘question as to- 
whether or‘not the vice consul told him of ‘any instances of’ 
physical persecution visited upon the persons deported to Italy* 
fromthe United States, Mr. Smith responded that'she “told: 
me about Lucky Luciana [sic] having come to Palermo and’ 
they arrested him and they wouldn’t let him stay at the hotel’ 
and they made him go back to Naples.” The witness admitted 
that he neither was told by the vice consul nor does he have’ 
any knowledge as to why Luciano was arrested. (S.A. 5-6. ) 

Frank Gagliono, of New Orleans; a checker on the docks, tes- 
tified that he had received letters from his father, one Guiseppe’ 
Gagliono, following the latter’s deportation to Italy in Decem- 
ber 1955. Upon arrival in Italy his father was questioned: by 
the Italian authorities respecting his identification, finances’ 
and other matters. Since his father allegedly lacked identifi- 
cation papers and‘ finances, he was detained ‘(prior’ to being’ 
released upon the later identification made by certain rela- 
tives). Upon. arriving in Agrengento (phonetic), Italy, the 
police questioned his father as to the latter’s past status. His 
father wrote the witness that he was #1 and unemployed. The 
witness did not know whether or not his father was permitted’ 
under Italian law to exercise any rights or privileges that ‘an 
Italian national could exercise in Italy. His father, according’ 
to the witness, is considered by some people in Italy as an’ 
American, rather than an Italian. The witness has not gone to” 
Italy to see his father, but has communicated with him only’ 
byletter. (S.A. 6-8.) 

_ The special inquiry officer questioned the witness as ‘respects 
the medical care then being received by his father in Italy. 
The’ witness admitted that his knowledge was limited as to the 
conditions in Italy, including” the particular economic or work-' 
ing conditions in the town in which his father was living. The 
former admitted that he did not know of any censorship of his 
father’s letters. (S. A.9.) 

One of appellant’s counsel, Dean A. Andrews, Jr., Esq., of 
New Orleans, then testified as an expert witness on behalf of 
appellant as to the situation in Italy relating to deportees from 
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the United States. No specific instances of physical persecu- 
tion were related by the witness. (S. A. 9-10.) 
Upon questioning by the special inquiry officer, the witness 
admitted that. he had never been to Italy and disclaimed any 
personal knowledge of conditions in Italy. His knowledge is 
based entirely upon his legal experience as “counsel primarily 
practicing immigration and naturalization law” and upon arti- 
cles and other sources. The witness contended that Mr. Swing 
and other Government officials (S. A. 11): 
«“# * * have the personal knowledge of the conditions in 
Italy through liaison with the Central Intelligence 
Agency, with the Bureau of Immigration and Consular 
affairs, with the Senate Judiciary and Legislative.Com- 
mittee, the Attorney General, the State Department, in 
every aspect of our vast governmental function, and 
and they are well aware, far more so than I, as to the 
probability and the actual practicality of what will hap- 
pen with Mr. Marcello being drawn into Italy.” 

The witness was of the opinion that such officials were “not as 

concerned” as himself as to what ultimately might happen to 

appellant. (S. A. 10-11.) 

Finally, appellant testified that, based on an article in a New 
Orleans newspaper, he believed that the Italian Government 
had authorized a travel document only because of “great duress 
and pressure” by the United States Government, and that, as 
a result, he might be subject to persecution upon deportation to 
Italy. He also believed that the fact of his having registered 
for service in the United States armed forces during World War 
II, even though he never was inducted into active military serv- 
ice, might further subject him to persecution in Italy. (8. A. 
11-12.) 

Upon questioning by the special inquiry officer, appellant 
stated that he knows of five persons who were deported from 
the United States to Italy. While disclaiming personal knowl- 
edge, he claims learning “by hearsay” that two of the five (Joe 
Gagliano and Sam Perola) were being persecuted. The last 
two named persons, according to appellant, were deported be- 
cause of prior criminal records. Appellant, however, does not 
know how they were being persecuted in Italy (S. A. 12-13). 

479770—58——-2 
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Prior to the conclusion of the proceeding, the special inquiry 
officer elicited from appellant’s counsel information that appel- 
lant desired “to take depositions from all the persons that have 
been deported to Italy, that is, criminal deportees, and also 
from the various officials there, if they will give the statements 
as to how they accept them and as to how they will accept Mr. 
Marcello” (J. A. 15). Appellant’s counsel furnished an attor- 
ney in Italy “only yesterday” with information relative to 
obtaining the various affidavits. In about two or three weeks 
from the date of the interrogation, appellant’s counsel hoped to 
be able to give the special inquiry officer “some idea of the 
exact time it would take” (J. A. 15). The special inquiry 
officer, at the request of appellant’s counsel, agreed to hold the 
proceedings open for 10 days in order to permit appellant’s 
chief counsel to submit any additional evidence that he might 
possess, rather than issue a ruling in the “matter of few days” 
ordinarily observed in these cases (S. A. 13-14). The record 
reflects that no further evidence was submitted at any time 
following the close of the interrogation. : 

On November 19, 1956, the special inquiry officer issued his 
findings and recommended that appellant’s application for 
stay of deportation be denied (J. A. 16-19). Appellant, 
through his counsel, filed exceptions to the recommendation of 
the special inquiry officer, charging that the latter had acted 
improperly and was improperly influenced in making his de- 
cision. By letter dated November 29, 1956, appellant’s chief 
counsel, Jack Wasserman, Esq., was requested to furnish evi- 
dence to support the allegation. 

Special Inquiry Officer White filed an affidavit denying the 
charges made by Mr. Wasserman (S. A. 2-4); and, on Novem- 
ber 30, 1956, the latter replied to the request for evidence to 
support his charges by a letter addressed to the Acting Re- 
gional Commissioner (S. A. 1-2). Thereafter, the Acting Re- 
gional Commissioner, by decision and order dated December 
7, 1956, denied appellant’s application (J. A. 19-24), noting in 
part (J. A. 24): 

“The exceptions filed by applicant’s [appellant’s] 
counsel contained grave accusations against the impar- 
tiality of the Special Inquiry Officer. I looked into the 
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matter, and asked counsel to furnish me the basis for 
the allegations. Counsel’s response satisfies me that 
the accusations made against the Special Inquiry Officer 
are not worthy of consideration. I am satisfied that 
the Special Inquiry Officer made his own independent 
determination in the case before him, without being 
influenced by anyone and without prejudging the case.” 


3. District Court proceedings 


Some ten months later, appellant, on October 20, 1957, filed 
with the District Court in Civil Action No. 2616-57 a com- 
plaint in which he sought review of the denial by the Immigra- 
tion authorities of the hereinbefore noted request for stay of 
deportation under Section 243 (h) of the 1952 Act (J. A. 1-4). 
Appellee filed his answer on December 17, 1957 (J. A. 4-7). 
Appellant through counsel, on January 31, 1958, propounded 
twenty-seven interrogatories to defendant seeking background 
information concerning many phases of the case (J. A. 7-8). 

On February 7, 1958, appellee filed his motion for sum- 
mary judgment or, in the alternative, to dismiss (J. A. 9); by 
stipulation, the parties agreed that the interrogatories need not 
be answered pending the outcome of the motion. Appellant’s 
opposition to the motion was filed on March 13, 1958 (J. A. 
9-10). 

Following oral argument held on March 18, 1958, and after 
taking the case under advisement, the District Court (Keech, 
J.) on March 25, 1958, issued an order granting appellee’s 
motion for summary judgment and dismissing the complaint 
(J. A. 10). On April 16, 1958, appellant filed a notice of 
appeal (J. A. 10-11). 

ees STATUTE-AND-REGULATION INVOLVED 

Section 243° (h) of the Immigration and Nationality Act of 
1952, 8 U.S. C. 1253 (h), provides: E 


“The Attorney General is authorized to withhold de- 
portation of any alien within the United States to any 
country in which in his opinion the alien would be sub- 
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ject to physical persecution and for such period of time 
as he deems necessary for such reason.” 
8 Code of Federal Regulations 243.3 (b) (1952 edition, Sup- 
plement) provides: 

“(2) If the request for a stay of deportation is pred- 
icated upon a claim by the alien that he would be sub- 
ject to physical persecution if deported to the country 
designated by the Service, he 


e shall be requested, 
ni ors tn ae ney ie 
in e ahen may have present 
with him, at his own expense, during the interrogation 
any attorney or representative authorized to practice be- 


fore the Service. The alien may submit any evidence in 
support of his claim which he-helieves should be con- 
@ special inquiry officer. Upon completion 


of the Interrogation, the special inquiry officer shall pre- 
pare & written memorandum of his findings and a rec- 
ommendation which shall be forwarded to the regional 
commissioner together with lall the evidence and infor- 
mation submitted by the alienjor which may be applica- 
ble to the case. The alien shall be served with a copy of 
the special inquiry officer’s memorandum and recom- 
mendation and shall be allowed five days from date of 
service within which to submit written representations 
to the regional commissioner. If the alien refuses to ap- 
pear for interrogation before a special inquiry officer 
when requested to do so or waives his appearance, all the 
pertinent evidence and available information im the case 
shall immediately be submitted to the regional com- 
missioner. The decision whether to withhold deporta- 
tion and, if so, for what period of time shall be fmally 
sateiby iesreg tore commana poeS SERENE 
f e elvdence su other 


pertinent evidence or available information. 
ee 


SUMMARY OF ARGUMENT 


An exercise of the broad discretion conferred by Congress on 
the Attorney General under section 243 (h) of the Immigration 
and Nationality Act of 1952 is not subject to judicial review. 
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Such discretion is unfettered, and the Attorney General may 
consider evidence and information neither submitted by the 
alien nor disclosed to the latter in denying stays of deportation: 
under such provision. As appellant has conceded througl 
counsel, the Attorney General and his agents are aware of the 
conditions existing in Italy, the country to which appellant is 
to be deported, by reason of the various agencies and sources of 
information available to the Government. 

The evidence submitted by appellant at the interrogation, 
nonetheless, falls far short of establishing the kind of “physical 
persecution” which would justify a stay of deportation under 
section 243 (h). And, the additional evidence so belatedly 
sought by appellant in Italy would appear to be largely cumula- 
tive of, and as deficient in quality and as lacking in probative 
value as, that already submitted. So, apart from whatever 
other evidence and information as may have been available to 
the Attorney General or his delegate and undisclosed to ap- 
pellant, the evidence submitted by appellant at the interroga- 
tion and apparently sought in Italy is not of such a kind and 
quality as would tend to establish the fact of “physical perse- 
cution” in any real sense of the term. 

Since appellant’s section 243 (h) application was filed well 
over three years after he first became aware of the Govern- 
ment’s intention to deport him to Italy, he may not validly 
complain that he and his several experienced counsel had in- 
sufficient opportunity in the interim to obtain evidence in this 
country or abroad to substantiate his belated allegations of 
physical persecution. In the circumstances, the Immigration 
_ and Naturalization Service could validly expect appellant to 

submit such evidence as he possessed promptly at the interro- 
gation required under the regulation, and the three-day notice 
of the interrogation being sufficient to facilitate the appearance 
of appellant and his several counsel. There was no violation 
of the statute and regulation, both of which are silent as to 
continuances. 

Significantly, appellant has never disclosed to the Service: 
the amount of time he desired the interrogation to be con- 
tinued. At the interrogation, his counsel hoped to be able to 
furnish the special inquiry officer in another two or three weeks 
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with “some idea” of the time required to obtain additional evi- 
dence abroad. But appellant’s intention to obtain depositions 
from apparently numerous deported felons and selected foreign 
officials in Italy alone suggests that he would require far more 
time than would have been reasonable or permissible in the 
circumstances. Clearly, a “reasonable and short adjourn- 
ment,” such as was sanctioned in the far more meritorious situ- 
ation found in United States ex rel. Paschalidis v. District Di- 
rector, 143 F. Supp. 310 (S. D. N. Y. 1956), would not have 
been possible in the instant case. All the circumstances of this 
protracted case are such as to warrant the conclusions and sup- 
porting observations of the Regional Commissioner which up- 
held the decision of the special inquiry officer in denying the 
extraordinary relief so belatedly sought. 

Summary judgment was appropriate in the absence of any 
genuine issue of material fact. The familiar but yet to be es- 
tablished allegation of unfairness by the public officials charged 
with the administration of the immigration statutes was duly 
considered by the Regional Commissioner and resolved against 
appellant on the basis of the entire.administrative record, in- 
cluding a requested letter from appellant’s counsel and a. sworn 
affidavit submitted by the special inquiry officer. Further- 
more, the decisions of both the special inquiry officer and the 
Regional Commissioner are manifestly correct, particularly in 
view of appellant’s abject failure to substantiate his charges of 
“physical persecution” and to show a real need for a continu- 
ance of the interrogation for such time as would have been 
reasonable and permissible in the circumstances. 2 
. Appellant’s final contention thet the administrative authori- 
ties denied the requested relief because of the past exercise of 
his legal rights is simply unsupported by. the record or a fair 
reading of the decision of the Regional Commissioner. The 
contention is unwarranted in the extreme. Appellant was not 
prejudiced by the actions of the administrative authorities in 
the light of all the circumstances. 





Denials of requests for stay of deportation under section 
243 (h) are matters of discretion not subject to judicial 
review 
Denials by the Attorney General of requests for stay of de- 

portation under section 243 (h) of the 1952 Act are not judi- 

cially reviewable. Appellant apparently misconceives the real 
distinctions existing between the unique provisions of section 

243 (h) and other suspension provisions. 

Section 243 (h) was designed for the purpose of giving the 

ttorney General authority to postpone an alien’s deportation 
if “in his opinion” (i. e., that of the Attorney General): the 
alien might suffer “physical persecution” in the country desig- 
nated for his deportation. Otherwise, the Attorney General 
would be powerless to defer deportation once an alien had been 
found deportable, for section 241 (a) of the Act imposes a man- 
date upon the former to deport any alien who falls within one 
or more of the categories therein enumerated. Assuming that 
no other forms of administrative relief have been granted, the 

Attorney General has no choice but to effect deportation un- 

less “in his opinion” an alien would be physically persecuted 

in the country designated for his deportation. 

Undisputably, section 241 (a) is mandatory, while section 
243 (h) is merely permissive. Even if “in his opinion,” the 
Attorney General thinks that physical persecution might fol- 
low deportation, there is nothing in the express provisions of 
section 243 (h) to require that he withhold deportation. In- 
deed, the granting of an application for relief under section 

(h) has no effect whatever upon the applicant’s immigra- 
status, for he remains a deportable alien as before. ‘The 
’g expulsion may, and indeed must, be accomplished at any 
time that the Attorney General concludes that the former no 

: longer will be subject to physical persecution in the country to 

which deportation is directed. 

Appellant is not aided by reference to other suspension pro- 
visions or cases decided thereunder. Section 244 of the Act 
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(8 U.S. C. $ 1254), section 4 of the Displaced Persons Act of 
1948, as amended (50 U.S.C. A. App. § 1953), and section 6 of 
the Refugee Relief Act of 1953, as amended (50 U.S. C. A. 
§ 1971 d) were designed for different purposes than-that here- 
inbefore noted with respect to section 243 (h). 

other provisions, the relief availa) 


to that of lawful permanent resident of the United 
States. And, unlike Section 243 (h), Congress has reserved to 
self under those other statutory provisions a right to review 
before a favorable determination by the Attorney General 
shall become final. 

It seems evident that the fundamental difference between 
the kinds of relief afforded by section 243 (h), on the one hand, 
and, on the other, the above-specified statutory provisions 
motivated Congress to set up entirely different processes 
through which the two types of relief should be dispensed. In 
section =e Congremes gave — se General sag eennld 


acaity uabsics ebave nm 
el. Lv. 347 U.S. 260, 267 (1954). In the 
i ersons Act and the Refugee Relief Act, Congress 


made the grant of relief wholly dependent upon the fulfillment 
of the requirements or criteria specified in those statutes. 


eee ee differs from those statutory provi- 
sions neither prescribed any qualifications 
for eligibility, specified any standards as to who should or 


_Whould not have his deportation postponed, nor included any 
requirement for Congressional review and approval of granted 
applications. Rather, absolute authority was reposed in the 
without any restrictions whatsoever. -Con=' 

gress made the statutory provision concerned wholly permis- 
sive, e. g., “The Attorney General is authorized * * *,” and 
left to the Attorney General’s “opinion” the determination 
whether or not physical persecution would follow deportation. 
Such specific rights.as are accorded an alien under section 
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243 (h) are confined solely to those prescribed by the Attorney 


tion 244), or that he'catinot 
nationality or last-residence’ 


extent, i.'e., to ascer- 
ici ag it 


ii abi sas ©:scope Of relet, = 
ing; qualifications, and. the: complete.absence of { 
] d L), DO, ralid j 401 i / 

aniting, whe. authority, of the Attorney, General. under: ths 
provision. lonangr). vaimciss i BBO T oth yer an sag 
In the proceedings below, appellant, erroneously contended 
that the two decisions in this jurisdiction. which are dispositive 
of the matter are those in Lim Fong v. Brownell, 94.U. S. App. 

479770—58-——__3 
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D. C. 323,215 F. 2d.683 (1954), and Quan. v. Brownell, 101 U. 
S. App. D. C. 229, 248-F. 2d 89.(1957). But a reading of the 
short opinions in those cases fails to support. the. position 
adopted by appellant in the trial court. _ In the xm Fong case, 
appellants therein contended broadly that.appellee, acting 
through agents, arbitrarily and contrary to law had determined 
that claims of persecution made by Chinese. aliens under sec- 
tion 243 (h) would not be honored, and that in so determining 
he had refused to exercise his statutory discretion. The com- 
plaint therein contained a prayer that appellee be restrained 
from apprehending the aliens, whose deportability was con- 
ceded. The Court, however, held only that the alleghtions 
found in the complaint, taken as true in the absence of denial 
or responsive pleading, stated a case for injunctive. relief 
against alleged imminent deportation to Continental China. 
In the more recent Quan case, the Court’s ruling was even 
more limited. The Court in that instance held only that the 


statute 3 discretion. to withhold de- 
vortaticn aiior coction 283 (he aes oF Wistar tho 
Oe eee eel States.by entry or. parole. 
In finding such power to be vested in the Attorney General, 


the Court stated in language appropriate to the instant case 
(248 F. 2d at 90): 


“We are not. concermmed 


The situation presented in those cases is not found in the 
instant case. Here, the Attorney General has clearly exercised 
the power so vested in him. The fact of a denial by the Attor- 
ney General of the relief sought under section 243 (h) is a mat- 
ter which may not be, and has: 

so far has failed 'to cite any authorif; 

to go beyond the face of the administrative 

decision to ascertain or weigh such reasons, information or mo- 

tives as may be possessed by Attorney General or his duly 

authorized executive agent, the Regional Commissioner, in 
refusing a grant of the relief sought. : 





i5 


‘The power of discretion vested in the Attorney General 
under section 243 (h), as in the case of that conferred by section 
244, is “unfettered.” Jay v. Boyd, 351 U. S. 345, 354, 357 
(1955) ; Hintopoulous v. Shaughnessy, 353 U.S. 72 (1957). 
And as stated in United States ex rel. Dolenz v. Shaughnessy, 
206 F. 2d 392, 394- Stet 


—————""This modification of language [between section 243 
(h) and its predecessor statute] shows clearly we think; 
that. the withholding of deportation in cases where the 
{alien fears persecution rests wholly in the administratéve 
judgment and ‘opinion’ of the Attorney General or his 
delegate. The courts may not substitute their judgment 
‘for -his. Dowbenes & court might intervene to stay 


1 ee ae 
what tho foreign coutry is likely to-do io a politioe 
issue into which the courts should not intrude.” ——— 
: Supplied. } 
This view ‘wis {olibiveill in: Uacood Beatie 2 2 CaatGinat Vv 
Holton, 248 F. 2d 737 (7th Cir., 1957): United States ex rel. 
Leong Choy Moony. Sharighnessy, 218 F. 2d 316, 318 (2d Gir. 
1954); and Nambing v. Boyd, 226 F. 2d 385, 380 (Oth Cir, 
1965)2 s 


Appellant was neither deprived of any rights in the adminis: 
trative proceedings nor prejudiced by the refusals to cen- 
tinue the interrogation 


Ar ae Ong ep 
nated » “hearing” by sppeliant) was unfair. appellant eon 
Pinins that his requested continuances were imptopetly fe- 


: *See alao Peng Yeat Chow v. Shaughnessy, 151 F. Supp. 23, 26 (SD. dk. Y 
Fargas Bi kort o ‘No. 101-380 (8. D. N.. ¥. 1966), Welsh, 

and Myrsiadis v. sos ctrarcs cama meat 
Whey Sota 3 7 
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fused. His contentions, in this connection, are two-fold: 
First, he asserts that notice of the interrogation, afforded him 
shortly following the filing of his motion for stay of deporta- 
tion, was unreasonable; second, he contends that the refusal 
of the special inquiry officer to continue the interrogation 80 a8 
to permit appellant to obtain depositions from an unspecified 
number of unnamed persons in Italy was improper. Bi: 


At the outset, it should be observed that although some 
courts stall mooeets employ the term “due bat In Speakiee 
the Ciieeire T mauguare Made 
SuDsurtudtiliz the parase in nis LDe LOTRey 
General shall find” in the prior statute oc olimmatmes the 
yeed for a due ung. United States ex rel. Dolenz 
; ssy, supra, 206 F. 2d at 394; United States ex rel. 
luationinre Holton, supra, 248 F.2d at 739. See also Nam- 

ing v. Boyd, supra, 226 F.2d at 386; 388; Chiu But Hao v. 
Barber, 222: F.2d: 821, 822. -(9th Cir:'1955), cert. granted, 
Court. ofAppeals : judgment vacated; and District Court di- 
FR i te S. 878 
(4955).* 

‘There was no denial of a fair oc due:peocens aaisagr™ in the 
instant case because no hearing is required by. either statute.or 
regulation, . /The statute itself is,silent as to procedure... The 
regulations. merely, afford:an applicant,. as was.done.in this case, 
an-opportunity | to: support his claim of persecution ‘by.appear- 
ing before 8 special inquiry officer, submitting to interrogation 
under oath, and presenting such evidence as he wishes to have 
considered (8 C. F. R. § 243.3 (b)). And the record fails to re- 
fiset,-we submit, any Violation of poeta ea 
hig duly authorized agenta??® LOPLSTy Tom agurbssoecg avn 


NoMsoe11s inrad sisrit 


- 


3 Section 20 (a) of the Immigration Act of 1917, 89 Stat. 874, § U. 8. C. 
A.'§ 156, 'as amended by section’ 28' of the ‘Internal ‘Security’ Act “of 1960, 
64 Stat.-1010, was previously construed as requiring a finding of fatt by the 
Attorney General, based on all the evidence, that. persecution would follow. 
deportation tothe designated country. Sang Ryup Park v. Barber, 107 ¥F. 
Supp. 608, 604-605 (N. D. Cal. 1952) ; United States ew rel. Zee v. Shaugh- 
nésey, 107 F. Supp. 60T (8. D: N: YY! 1952). 

$868 also Lukman v. Holland; ‘149’ ¥. Supp.'812" 815" (nD. ‘Pa. 1957) ; 
Unites Btates ea’ ret: Paschaladte ¥: ‘District ‘Director, 18 F. ‘Supp. 810, 
313 (8S. D. N. Y. 1956). 
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. Notice ofthe interrogation was reasonable 

ka peered the’ reasonableness of the notice: afforded appel- 
lant concerning the required interrogation ‘on his: section 243 
(hi) application, appellant even now has failed to indicate what 
amount [of:;notice he--believes would: have ‘been: sufficient. 
Eurther,: the! record: suggests that appellant: would not have 
beén satisfied with additional, -yet reasonable, notice. 

-; The special inquiry officer was notincorrect in observing that 
appellant “has been on notice since October of 1955 of the gov- 
ernment’s intention’ to deport him to Ttaly’”” (J. .A.:19).” If any- 
thing, -an earlier.date:might: more accurately ‘have been speci- 
fied; .as:reflected by ithe! chronology of events specified in the 
subsequent decision of. the Acting: Régional: Commissioner (J. 
A;.21-23)..., The:record clearly reflectsthat appellant has been 
aware since 1953, if not late:1952, of the: Government’s inten- 
tion to deport him from the United States to Italy.’ . >” 
.:Miewed m. retrospect, appellant’s section:243'(h) ‘application 
appears to, have been filed:as part.of.a planned scheme to delay 
fartherhis deportation from the United States. : His :deporta- 
tion:to Italy, which had, become imminent in August 1955, was 
thereafter. forestalled:for-more than #) year_(1):by ‘the:tempo- 
rary. suspension.|of. an Italian travel documént (so ‘that the 
Ttalan, Goyernment, could investigate appellant's representa- 
tions as to his nationality) and:(2). by appellant’s: institution 
of further judicial proceedings following. the dismissal. of his 
habeas corpus action (as ordered. by the Supreme. Court. on 
May 31, 1955). With the subsequent exhaustion of such judi- 

cial proceedings and 1 the revalidation. of the Italian travel docu- 
ment, sppellant’s deportation on Octaber. 30, 1956, had again 
‘become imminent. oy 

The, legal maneuvers that followed. have Bead described. ac- 

curately in. the decision of the, gaan, pecronal Conentorionee 


Pr 
EMG 


ate On Onees 1960 the.splicant lacusht a now-couit 
+. .. aetion in: the District of Columbia challenging the de- 
portation order, once again on: its merits. On Apph- 
cant’s request, the District Court for the District of 

. Columbia issued.a temporary restraining order enjoin- 
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ing the Service from attempting to deport the applicant 
without giving him three days’ notice, and set the case 
down for hearing on the matter of. issuance of a: pre- 
liminary injunction. 

“On November 3, 1956 the District Court denied a 
preliminary injunction in the ease. It entered an order 
on November 4, 1956 directing that’ the temporary: re- 
straining order previously issued should expire on No- 

_ vernber 6, 1956: Applicant’s counsel filed a motion in 
the Court. of Appeals for the District. of Columbia: on 
November 5, 1956 seeking a judicial stay of deportation 
pending appeal. : The: matter was heard in the safter- 
noon of November 5, 1956: During that: same after 
‘neon applicant’s: New Orleans counsel filed the instant 
application for stay: of deportation, based on his claim 
of physical persecution, rath the District Director’ at 
New Orleans: => « 

“The Court of Appeals for the District: of Columbia, 
at. the close ofthe argument: on November’ 5;'2956, 
granted applicant's motion for judicial stay of deporte 
“tion pending appeal.’ Fhereupon, on November 6, 1956, 
applicant’s New Orleane counsel filed 'a‘motion with the 
District. Director at New Orleans: seeking withdrawal, 

- without prejudice; of the application fora stay Of depor 
tation under Section 243 (h).” bk 

: Whether this Court issued its stay before or after the section 
243 (h) application was filed ‘in New Orleans could only be 
proved by determining the precise moment on the afternoon of 
the same date that each action took place. The most reason- 
able presumption, considering appellant's long history of legal 
maneuvers to avoid deportation, i is that his New Orleans attor- 


dawal of the section 243''(h). peg rire ag ects 
ere erie eter ers “ 


> 
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Since appellant has been aware‘since at least 1953 that he 
was to be deported to Italy, it is significant that he waited for 
over three’ years before advancing any claim of persecution un- 
der zection 243 (h).' The Service, obviously treating his mo- 

seriously and with commendable promptness, had every 
reason ‘to assume that, in the circumstances, appellant was 
prepared: to substantiate his allegations of physical persecu- 

m with evidence obtained by his counsel or himself during 

Was long pendency of this case:: Clearly, appellant had ample 
time to prepare for the interrogation and even to obtain depo- 
sitions ‘from persons ‘abroad’ prior to filing what now appears 

be'a belated and baseless application. 

The three-day notice was-mndre than ample to permit appel- 
lant’an' opportunity’ to appear’ with counsel at the interroga- 
tion’and to present evidence to support the grave charges nade 
in his ‘section 243‘ (h) application: It should be noted that if 
a'stay' of deportation had ‘not'been granted’ by this Court and 
the’section 243 (hi) application had not been filed’on that same 
date; nothing would have prevented the apprehetision of appel-’ 
lant on the following day ‘for immediate deportation to Italy. 
In'view of all the circumstances of the case; the Service could 
ee ee ee 
dence prompely.” NC A 


distal a Ramee areca not be’ peettiseed to file motions and 

plications ‘at’ the close of ‘the ‘case ‘and then obtain continu- 
anees for the‘purpose of obtaining evidence not already sought: 
or definitely ‘known: to‘exist ih ‘order’ to substantiate allega- 
tions drafted in the eleventh ‘hou; so to'speak: A grant of the’ 

tinuanice: requested: here ‘would ‘have been tantamount’ to. 
official ‘sanction ‘of a right'to’ make allegations without evi- 
dence, ‘either available or known'to support them, as well as’ 
the employment: of dilatory tactics to defeat the mandate of 


srg 


r Properly refused | 


vO > i > yy 


B Continence of the Ineregatin t ebtnin dina eect ae 


“tik ea Sonchuaies ‘of the’ scterroibstion: capper: siught a 
continuance of: unspecified’ duration ’ to‘ seek “depositions in 
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Italy from apparently numerous unnamed felons who had been 
deported from: the United.States and.:selected. officials of the 
Italian Government. , No proffer, of proof, was made.as to the, 
actual: substance of . their, expected testimony :andappellant, 
was not even certain, that any of the Italian;'Government. wit- 
nesses, would be willing to; furnish .,depositions... Appellant’s 
counsel, did not: know. how. much. time,-would ‘be required .to. 
obtain. such. depositions, but. hoped tobe,-able-to-furnish the 
special inquiry: officer with “some, idea” of the time required: 
in two or three, weeks. ;,, 

Furthermore, there. was, no. showing..that.the depositions 
would be more than cumulative of, the information.already far, 
nished by sppellant, at, the interrogation.,; It. should, be noted, 
in this,regard, that.one, of appellant’s counsel, Mr, Andrews, 
who testified. at, the. interrogation in, behalf ,of appellant.con- 
ceded. that officials of the United. States Government, “have the. 
personal knowledge of thé conditions in Italy” through: such. 
sources, named by the witness as: have been . set.out jin-our, 
Counterstatement.and Supplemental Appendix., Sinee appel-, 
lant concedes that..such. information, already. is, possessed ; by: 
the. Executive Branch of. our,.Government,. no good .reason; 
would. appear for, obtaining such depositions, , Additionally, 
the probative value of the depositions by deportees, now, in, 
Italy. must be doubted in. view ,of. their;criminal, backgrounds 
and. possible interest: in the outcome, of'the instant, litigation;, 
And little more can be said for, depositions, submitted: by:se-, 
lected members of a foreign, government, who may. or may: not. 
be svmpetbetic 4p Sis county or she pesticulsn-popaea.nsishe 
democratic regime currently governing Italy.. ; 

The Attorney General in: formulating, “his. opinion” eid 
limited. to evidence. or ‘information, offered by appellant, ‘but, 
may, consider any other. evidence or information available to, 
him. Namking v. Boyd, supra, 226 F.. 2d at.389.. Confidential; 
information not disclosed. to an alien may also’ be considered.) 
hte Pos ee a Shaughnessy, naan a 
at:3952° ‘ 
| The reasons advanced bj’ id Spallbd imeici-y cicac fox vo! 
fusing the continuance were not. unreasonable in. the circum- 
stances discussed... Appellant fails. to: note that such; officer. 
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actually: granted the former ten additional days to present: fur- 
ther. evidence,available to. appellant,or his. counsel.) ‘Such’evi- 
dence, however, was never submitted., The continuance to'an 
unspecified time, as requested by appellant, might well-have 
involved “so much time * ° ° that the hearing would go on 
indefinitely” (32° A“ 16). “Such” a result would obviously be 

impermissible. 
ciim contending: thatthe; identical: issue: :was’ mvolved: in 
United States ex: rel. Paschalidis:v:: District’ Director, 143'F. 
Supp: 310. (S::D--N.-¥:: 1956);-appellant relies:on a-decision 
which essentially: supports: appellee’s position. ‘ In that'case, 
interrogation, was'-held> aifew: days after the filing-of ‘an 
alien’s section 243.(h): application. At-the interrogation the 
gtien was dénied:s.continuance to obtain the testimonies of two 
ivig is; one: of:them’-an’attomey: then involved in 


2ew: York and the:other-» profeseot in'a southern educstional 
ion. The court ruled that a “reasonable'and short ad- 
journment”: ‘Should: have been igranted in: view ‘of the ‘alien’s 
proffer of the two witnesses (143 F.Supp: at 312). 5 
ae a 
ee is HOT tf 
nde ene ake request for the’ short ‘adjourinisut ‘should 
“Rave been granted? ‘ especially ‘so in‘ the ‘light 'of the fact 
ha ron ya ince ‘the abandonment of ‘the 


Senta cee : 


proceedings (143 F. ‘Supp. at 313). It may be readily ob- 
served inthe instant case that most of the evidence which ap- 
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pellant has presented at the interrogation and seeks to present 
by way of depositions executed by deported felons and selected 
foreign officials abroad appears to fall within the categories ‘so 
eriti rized apn ‘ . . wr Om Coy ‘ . 


C. Appellant was not prejudiced by the denials of his requests 
for continuances = 


At the interrogation, appellant presented through two of his 
counsel certain testimony and exhibits in support ‘of his‘al- 
legations. Such evidence, however; was. patently héarsay in 
character. As reflected by. our counterstatement; ‘none of the 
witnesses testified as to any acts of actual physical persecu- 
tion. in Italy, either known: by them or made‘known to: them 
by others. Such “expert” testimony: as.:was: adduced :with 
respect. to’ the policy of : the: Halian::Government’ toward 
deported felons likewise failed ‘to estabhsh ‘any practice of sub- 
RRO EE en 
other authorities. 
. Sueh. questioning, identification xousitzslones” Selons-ide: 
ported from the United. Statés as:maybe practiced: by the 
Italian suthorities was not shown.to constitute physical perse- 
cution, but must more accurately: be viewed ‘ad a'not-unrea> 

at eemercite of the. inherent peiks powers, of another sov- 


standable, and such a fact surely doesnt snot ic 
persecution within the meaning of the Act..:.5) co. 

Nothing. i is found in the statute, regulations, or decisions 
requiring the’ withholding of deportation’ “merely | because law 
enforcement officials of a foreign ‘country. might. take. cogni- 
zance of the criminal record ‘of ‘a deporte and exercise such 
supervision oyer him as. deemed necessary in the interests of 
Jaw and order. Also, the existence of a personal enemy or per- 
sons unfriendly to the deported felon’ abroad is not the kind 
of “physical persecution” intended by the Congress... 

“Not only is the evidence submitted by appellant lacking i in 
probative value, but much of it ‘apparently’ WAS, submitted im 
accordance’ with appellant’s theory that harassment by individ- 
uals; rather than the Italian Government or its officials, was in 
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itself evidence of “physical persecution.” Apparently much of 
the evidence sought by sppellant in Italy was intended to be 
subniitted in support of such theory of proof. ° 

Appellant has‘cited 0 aes Wheto tis Gebia. aerate fd 
has been. const-ned as broadly ashe claims. Those courts hav- 
ing aceasion to consider the term appear, on the other hand, to 
have given ita more limited construction. See United States ex 
rel, Miletic v., District Director, 108 F. Supp. 719 (S. D. N. Y. 
1952) ; United States ex rel. Wei Chen Poav, Shaughnessy, Civ. 
No, 118-39 (S. DN, Y. 1957); Dimock, J., unreported; United 
States ex rel. Chan Kan. Sung_v. Shaughnessy, Civ,. No. :118- 
96 (S. D.N.Y. 1957), Dimock, J., unreported. . See also Lavdas 
v. Holland, 235 F. 2d 955 (3rd Cir, 1956). esnramred 

; .. . 427, 4 D. Pa. 1956), the 
he re. at nal basig for fear.of persecution; 

sone} irae Macon a 


J: «ov TRe Speeial Faiies ices Hast conch and hecens: 
: sic @enee, amply, supporte-his conclusion-that * * * as Italy 
b> Rada niet hone dew Acar 
ountry: of his birth and-last. residence without fear-of 
tion, — feats ae pee, religion sy-ae ay 
ion.” bison: 
Tid coe ChatoLi Chi. Meur6, 250 F:24854.(1957): 

- ha, view, of the character af ‘the evidence:submitted by ap- 
pellant ‘and the -spparent: scone::the depositions:he belatedly 
seeks. abroad; he may. not. be said: to:\have -beén prejudiced by 
ee pith weenie eontinnances. The Acting 

the e continuances, were properly 
ore out * the denial a of his requests, was not. prejudicial, 
since the ultimate ‘facts which he seeks’ tp-prove thereby. would 
bet ge eee te mh i PEERSU APRS VER BRR 
Beene tne, 2G cee a SSeS: ee marcas 


7 rn? 
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fess Eee er AD SILT thoes 


Summary Jadgment was appropiate In the aloene of sn7 
Ths Wakes of Gls pabs Gaels aati? wht Ine FS 
Sponsibilities ‘of administering our immigration statutes is 8 
farniliar charge all too easily made in these cases but’ 4 matter 
whith Has yet to be established.’ “In the instant case, sppel- 
lant erroneously alleges ‘that the special inquiry Officer” was 
“prejudiced, biased, and ‘otherwise disqualified from "granting 
@ fair hearmg” ’ (brief; p. 9); ‘and’ that ‘such issue’ presents a 
dispiited isstie of fact which was left Unresolved upon the grant- 
ing of summary judgment for appellee. 
Appellant, however, taised essentially ‘the’ samo ‘issue. in his 
exceptidiis to the decision of the special inquiry officer: ° When 
the Acting Regional Commissioner requested ‘appellant’s coun- 
sel to furnish the basis’of his allegations, the latter submitted 
the letter noted in: the-Counterstatement ‘and ‘reproduced in 
our Supplemental Appendix} 'at/pp.1-2. The ‘letter itself is 
general in ‘nature and fails to.set) forth any: real basis for the 
allegations. “ Moreover, ‘the special inquiry ‘officer submitted 
3 sworn affidavit denying the allegations int some detail (S. A. © 
2-4):)' The: administrative-record, which was before the Dis- 
prpteinosrse pie roa oe cen 
Acting Regional Commissioner (J. A. 24): SOE 
“Counsel e Tespuile atsiGied ‘ne that tho sictdea tions 
‘made against the Special Inquiry Officer are not worthy 
cof consideration. I'am satisfied that the Special:‘In- 
> quiry: Officer made /hisiown indepéndent: determmation 
Is in‘ the case‘on: the-record: before him,’ without’ being ‘in- 
“5 | fluenesd» by: anyone and ‘without ‘prejudging’ the “case.” 
ici i "Wa eth ed espe Cee2 
properly denied on’ the record and’ the law; and the evidence 
submitted by appellant not ‘only lacked any’ real probative 
value but ‘was patently insufficient ‘to establish “physical per- 
secution” in any true legal meaning of the term. So,-even 
assuming aryendo the unfaimess claimed, it did result in 
any prejudice to appellant. 
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The District Court, therefore, properly concluded. that: the 
record fails to disclose any genuine issue of material fact. The 
interrogatories sought information not only cumulative of that 
contained in the administrative record but. largely irrelevant. 
The thrust.of the interrogatories, moreover, appears chiefly 
as an attempted invasion of the “unfettered” area of discre- 
tion conferred by statute upon the Attorney General. 

So viewed, the instant situation is such as to make inappli- 
cable the decision in United States ex rel Accardi v. Shaugh- 
nessy, supra. The record simply fails to reflect any genuine 
issue of material fact as would make summary judgment in- 
appropriate in the instant case. 

- In passing, it is significant that the last of the three argu- 
Tenia Soon oe aavocllante s brief charges that the Regional 
Commissioner denied the motion “because the appellant had 
exercised his constitutional right to ‘obtain judicial review of 
prior immigration. decisions’’ (brief -p. 20)... Appellant, in. this 
connection, asserts erroneously. that the Regional. Commis- 
sioner’s detailed chronology. of the prior administrative and 
judicial proceedings i in the case (J. A. 21-23) supports such 
allegation. 


But fair reading’ of the latter’s decision fails to bear out 
appellant’s contentions. "We submit that the conclusions of 
the Regional Commissioner (J-'A. 207 


“wee © that the applicant: unreasonably delayed the 
filmg of his application * * *; did not exercise rea- 
sonable diligence in making timely endeavor to as- 
semble evidence with a view to proving his claim; and 
has demonstrated bad faith, not only by making a late 
application, but also by his subsequent action seeking 
to withdraw it; * * * 

are reasonably and completely supported by the chronology 
of the prior proceedings. We believe it to be entirely unreal- 
istic to read the chronology set out in the decision as a criti- 
cism of appellant’s exercise of his legal rights. 

The chronology obviously reflects appellant’s long aware- 
ness of the Government’s intention to deport him to Italy and 
the opportunity afforded him to obtain evidence prior to filing 
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his belated motion. Appellant’s unreasonable delay in filing 
the motion and assembling evidence in support thereof and 
the bad faith described in the conclusion are likewise ‘sup- 
ported by the chronology set out in the decision. The issue 
raised by appellant in his third argument, therefore, is wholly 
lacking in substance and need not’'be considered further: ’ 

Appellant’s third argument, we submit, typifies the manner 
in which he has attempted to strain the record to the breaking 
point to show the existence of an issue of fact as to the as- 
serted unfairness of the public officials who patiently and 
carefully considered his motion and’ supporting €évidence. 
Contrary to appellant’s contentions, the proceedings ‘were 
fair, the rulings of the special inquiry officer were correct, and 
appellant was in no way prejudiced or deprived of any rights. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. ; 


Ottver GascH, : 
United States Attorney. 


Cant W. Be.cuer, 
Assistant United States Attorney. 

Hazoww D. Ruynxpance, Jr., 
Assistant United States Attorney. 
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Letter from appellant’s counsel to the acting regional 
commissioner : 


& ° & * * 


Novemser 30, 1956. 
P. A. Esrerpy, 

Acting Regional Commissioner, Immigration and Natu- 
ralization Service, Building 420, Broad Rock Road 
and Belt Blvd., Richmond, Virginia. 

Re: Calogero Minacore, also known as Carlos Marcello, File 

No. A-2669541. 


ely charged that Marcello was head 


. The District Director at New 


(SA 1) 
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unbiased hearing. This is especially true where the Commis- 
sioner of the Immigration Service himself has personally taken 
active steps to show his position in the case. 

We do not condemn Special Inquiry Officer White. We con- 
demn and attack ‘the system whereby a-Service employee is 
asked to judge a case in which the Service itself has taken so 
vigorous @ position publicly and privately. If you truly desire 
to appreciate the injustice of such a system, we request that 
opportunity be accorded us to examine Special Inquiry Officer 
White to show the effect the public pronouncements in this case 
have had upon him. 

Very truly yours, 


JW/ij 


[s] Jack WassERMAN. 


Affidavit of the special inquiry officer: 


SraTe oF FLORIDA 
County or DapE 


Seep Oa Calogero Minacore aka Carlos Marcello; A2 


nae Luxe C. Wurre who, being duly sworn, deposes 
an 

(1) That I am a Special Inquiry Officer of the Immigration 
and Naturalization Service, Miami, Florida, and that on or 
about November 5,' 1956, I was directed by my superiors at 


—e Louisi 
(2) That I was eeequcnty advised by the sforeoutd Dis 
trict Director that such interrogation of Calogero Minacore aka 
Carlos Marcello had been calendared for 1:00 P. M. November 
- 9, Se EOOG ate Che District Licensor ic ace ew ene Cees. 
Commitments previously made requiring presence 
cleewhersion:Novesabec9, 1956, eemncancelindcenee cnet 
me in order that I could be present in New Orleans on that 


"Tat I presided a th interopation of Calogeo Minacre 
Louisiana, 
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his Chief Counsel could be present was denied by me on the 
grounds that the respondent was, in my judgment, ably repre- 
sented by two competent attorneys of his choice; that he was 
himself present at the proceedings which were convened at his 
own request and not under any compulsion; and that I had, 
to the inconvenience of others who were prepared to appear 
before me in other proceedings at Miami, Florida, on that date, 
cancelled or postponed such proceedings to accord the respond- 
ent the interrogation and opportunity to present evidence that 
he had requested. My decision to deny that motion was in no 
wise influenced by any personal inconvenience due to my 
directed presence in New Orleans on November 9, 1956, since 
I was not personally inconvenienced thereby, nor was it influ- 
enced by the distance I traveled to be in New Orleans on 
November 9, 1956. My remark on the record relative to the 
distance I traveled to be present at the proceedings was 2 gra- 


=, 


as bas ely on the 


should mas 
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tioned ten days deferment of my recommendation granted 
for the respondent’s benefit. 
{s] Loxs E. Wurrs. 


Sworn to and subscribed before me at Miami (Dade County) 
Florida, this 29th day of November 1956. 
{[s] Francis J. Dever, 
Acting District Director, U. S. Immigration and Nat- 
zation Service, Miami, Florid 


Testimony received at the interrogation held in New Orleans, 
La., on November 9, 1956 


1. Testimony of Philip E. Smith, Eaq.: 


+ 4% ad * & 


Q. In connection with this purpose, would you tell in your 
own words the conditions existing in Italy insofar as deportees 
from the United States to Italy? 

A. Well, I don’t know about in Rome. I know how it is in 
Palermo because I spent a lot of my time in Palermo. While 
in Palermo I was at the American Consulate several times and 
visited with Mrs. Allen and on two occasions two people came 
in, one at each time, and they were people who had de- 
ee from the United States... I discussed the situation with 

Allen and she told me that they were.not.respected by 
the people over there, they were considered as outcasts by the 
Italian people, they couldn’t.get jobs and they would come to 
the American Consulate to talk to the Americans. 

Q. Would you identify Mrs. Allen? 

A. She’s Mrs. Doris Allen, Vice Consul, Palermo City. 
& eB & 


« * 


Q. Now, in connection with the two visitors who came to the 
consulate, would you document in detail your recollection of 
the conversation between yourself and Mrs. Allen, Vice Consul 
in Palermo, Italy? 

A.. The two gentlemen were sitting in the waiting room and 
I was waiting to see Mrs. Allen. Mrs. Allen saw me and asked 
metocomein. Thesecretary there told her the other twomen 
were waiting to see her and she said she would see:them later. 
After we got into her office she said it was a pitiful situation, 
that those two men had been deported to Italy. She said they 
come up here and we give them cigarettes, we help them any 
way we can. She said they beg us to help them get back to 
America, but we can’t doit. 

Q. Is there any information, anything else you can recall 
that would be any information or knowledge as to why the 
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respondent herein would be subject to persecution should he 
be deported to Italy? 

A. Well, Mrs. Allen did tell me that the police over there 
kept constant watch on people who had been deported to Italy 
at the time the American people sent them over there, that the 
State Department had protested to the Government and that 
nothing had been done about it. 

Q. Of your own knowledge, do you have information where- 
in it is the policy of the Italian Government in connection with 
criminal deportees to Italy to molest and persecute them? 

A. I did meet an American who had been deported, I don’t 
remember his name, I have it in my files, when I went to the 
air terminal in Palermo to wait a bus to go out to the airport, 
this American came up to me and started talking tome. He 
recognized I was an American when I purchased my ticket. 
He told me that he had been deported and he wanted to talk 
to an American. He told me that he had, he wanted me to 
bring some papers back on his World War I compensation, he 
had been naturalized in World War I and he wanted me to 
bring some papers back to see if I could help him get his com- 
pensation, which I took to an attorney in New York. I can’t 
remember the man’s name, but I will try to find it. He tried 
to sell me a diamond ring and I didn’t buy it because I didn’t 
have the money and also it was a stolen ring, he told me. He 
told me he had to sell stolen jewelry in order to make a living. 
He rode from the air terminal to the airport with me just to 
talk to an American while I was there. 


ee & & & a 
SpecraL Inquiry OFFICER TO WITNESS: 


Q. This gentleman whom you referred to who spoke to you 
at the airport and told you that he had been deported from the 
United States, do you have any knowledge that he was de- 
ported from the United States other than his voluntary state- 
ment to you? 

A. Well, I had some papers on his World War I compen- 
sation. I sent them to an attorney that he had me mail them 
to in New York. I have a letter of transmittal but I can’t 
find it, but I will do my best to find it. 

Q. Well, do you have any knowledge that he was actually 
deported from the United States to Italy other than his own 
statement that he was? 

A. Other than that he in his letter that he gave me to 
mail to this attorney in New York, letters and co: ndence, 
he had served in World War I, and that he wasin Italy. Now, 
he told me he had been deported. He had a letter there where 
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they refused to pay him his compensation from World War I. 

Q. You mentioned the fact that he was a naturalized Amer- 
ican citizen. Is that right? 

A. Yes. 

Q. Do you know whether he had been de-naturalized? 

A. That I don’t know. He said he fought in World War I, 
and came back to Italy. Now the children were born here. 
He had, I believe, a daughter in New York, but I did not 
check into the facts. 

Q. You cannot say of your own knowledge that he was ac- 
tually deported from the United States? It is possible he 
might have been living in Italy voluntarily? 

A. Well, from my own knowledge, no, sir, I can’t say that. 
But the man did ask me, he did have the papers where the 
army had refused to give him World War I compensation be- 
cause he was now an Italian and not. an American. 

Q. While you were visiting in Italy, did you at any time 
ever observe any officials of the Italian Government or any- 
one in authority, either police or anyone else, physically per- 
ecg) person who had been deported from the United 

tates? 

A. No, sir, I did not witness any physical persecution, it was 
only what I was told by the vice consul. 

Q. Did the vice consul tell you of any instances of physical 
persecution that was visited upon persons deported to Italy 
from the United States? 

A. Yes, sir, she did. She told me about Lucky Luciana [sic] 
having come to Palermo and they arrested him and they 
wouldn’t let him stay at the hotel and they made him go 
back to Naples. 

Q. Did she tell you why he was arrested? 

A. No, sir, she didn’t. 

Q. Do you know why he was arrested? 

A. No, sir. 


* * * & * 


2. Testimony of Frank Gagliano, son of Guiseppe Gagliano: 
* o & * e 
aS: Was your father deported from the United States to 


ly? 
A. Yes, he was deported to Italy. 

In your own words, would you testify as to the condi- 
tions in Italy at your father’s arrival and the subsequent treat- 
ment of your father as a criminal deportee from the United 
States in Italy? 


2 & ° ® * 


I 
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A. Well, when he arrived in Rome by plane he was met by 
the Italian authorities in Rome, and they want to see some 
sort of identification that he didn’t have in his pocket, no 
identification whatsoever. He couldn’t prove he was Italian 
and naturally not being an American as deported he didn’t 
have no proof to show who he was, no financial help or nothing. 
They took him to the police station to question this man on 
how he got there and if he had any financial money or travel to 
go to the country he supposed to go to, and he didn’t have no 
identification whatsoever on him, so they held him there and 
then told him to leave. I think he was there for 4 days. He 
wrote to his birthplace in Scicily [sic] he couldn’t stay any 
longer and naturally he didn’t have any finance on him. He 
was deported in his pajamas and robe and slippers, no clothes, 
no nothing. He was a sick man. They didn’t give him no 
medical attention. I had to send him some money to try to 
help himself in what he could do. 

Q. In connection with his being placed in jail, was it neces- 
sary for people to travel from Agregento [sic] (phonetic) 
Italy to Rome to identify your father? 

_ A. Yes, my uncle and my aunt had to go from a small town 
in Scicily [sic] to Rome to identify him. 

Q. In connection with your father’s arrival in Agrengento 
[sic] had. the-police authorities imposed restrictions upon your 
father during his stay in Agrengento? 

A. Well, the way he wrote to me it was along that line, that 
when he did get to his hometown they brought him to the 
police station and questioned him and wanted to know what his 
status was that he came back after all these years. 

Q. Is your father permitted to travel, let’s say for example, 
medical reasons from Agrengento [sic] to Rome without per- 
mission of the police or civil authorities? 

A. No, I don’t think so. He would have went to Rome if 
he could have. At the present time I am sending medicine 
from the United States because he can’t get the proper treat- 
ment there. 

Q. In connection with your father obtaining work, is your 
father granted a work permit by the Italian authorities? 

A. At the present time he is not employed and I don’t think 
he could get employment or he’d be working right now. He 
tells me things look very bad and he is out of work. 

Q. Do the Italian authorities in Italy consider him an Italian 
national and give him the benefits of whatever rights and 
privileges an Italian national has in Italy? 
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A. No, I don’t think so. They don’t, when a person along 
the lines like my father, they don’t consider them Italian or 
what. Hedon’t have any privileges. 

* * 


* wry * * 


Q. Is your father permitted under Italian law or exercise any 
— or privileges that an Italian national could exercise in 
tal 


y 

A. Well, I don’t know. 

Q. From the communications that you have had with your 
father and that you have received from your father, can you 
pene an opinion as to whether or not he has received these bene- 

ts! 

A. No, not the way he writes. He is very despondent and he 
can’t get no work, and from my opinion in reading the letters 
I don’t think that he has any voice in anything. He’s just 
there because they just brought him there, that’s all. 

Q. Do the townspeople in the area in which he is compelled 
to live look down upon him? By that I mean do they hold 
him below them? 

A. Well, there’s people who feel like he’s a half breed. 
After all these years I mean, they bring a man back and they 
don’t look upon him as one of themselves. They think he is 
an American. 

2 thee not look upon him as an Italian, but as an Amer- 
ican 

A. That’s right. 

Q. Do the authorities and the citizens in the area in which 
he lives treat him as 4 citizen or a national of Italy, or as an 
outcase [sic]? 

A. Well, the treatment, I mean I have to go according to 
what he says and there’s no person that associates with him. 
I mean what little family he has there he’s usually with them. 
SORE Comat chaniksciiey ee twom nan any gonnec aon ise Deneiat 


Q. Now the testimony that you give today is not of your 
personal knowledge. Is that correct? By that I mean, you 
haven’t gone over to Italy and talked with your father? 

A. No, I never talked to him in person. It is mostly from 

dence. I mean, he told me that he don’t feel good 
and different things like that. I never been there in person. 

Q. Now the facts and opinions that you have stated are 
pee pce communications by letter between you and your 

er 

A. That’s right. 


* * 
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Spectra, Inqviky ‘Orriczr 10“ Wirnmse- 


Q. Mr. Gigliano [sic], what do you know of the state of 
your father’s health atthe present time? 

ri the ia arma org oe asereton 
supply « wi p him regain any’ strength 
he has. He has been a sick man. I sent him medicine about: 
three weeks ago. 


* & * a 


_Q. Well, I got the implication from your testimony ‘and you’ 
correct me if I'am wrong.. You mean that your father is with- 
holding certain information with regard to his living in Italy” 
from you because he is afraid if he tells you these additional 
eee t-be persecuted more than he-is? Is that-your 

t 


A. All in all it’s probably so. Not:only. to not worry:us, but: 
himself 


story 
A: Well, I mean; like I told 
he was'there 


have arisen since he: 
went there last December; are they? 

A. Well, I'don’t know that. I:mean, it might get worse. _I- 
mean I’m just gomg by what‘he'says: -I mean-not tell us, he 
don’t want us to worry maybe for his own condition. 

Q. Well, isn’t the fact that your father is’ not working a- 
combination of both his health and the economic situation of 
that town he’s living in? ; 

A. Well, one’s his health, he’s not feeling too good, and. I 
don’t’ know. about the working system. I mean, I never got 
any letters saying ‘there’s no employment. I mean, the navy. 
If there is a navy there, I don’t know. 

Q. In any of the letters you-received from your father has 
there been any evidence that those letters have been censored 
before you received them? 

A. Well that I don’t know. 


* ee aaa ee 
3. Testimony of Dean A. Andrews, Jr. Esq:: 


CounseL Anprews. Reserving: all rights: and: objections: 
heretofore mentioned, Counsel Andrews now proceeds:forward> 
with the case and-calls himself as the'next'witness in behalf‘of 
this respondent: af 
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Spectra, Inquirer Orricer To Wrirness CouUNSEL AN- 
DREWS: 


Q. Will you please raise your right hand and be sworn. Do- 
you solemnly swear that all the testimony you will give in this 
ing will be the truth, the whole truth and nothing but 

the truth, so help you God? 

A. Ido. My name is Dean A. Andrews, Jr., attorney at law. 
My offices are now located at 335 Huey P. Long Avenue, New 
Orleans, La. I am engaged in the practice of immigration and 
nationality law and my primary, or the bulk of my practice is_ 
immigration and nationality law. * * * 

* = * ® 8 

Apparently the standard operating procedures of the Italian 
authorities are to meet the deportee at the terminal or airport, 
depending upon the means of the arrival of the alien. Upon 
arrival there, he is taken into custody and the alien is finger-_ 
printed and mugged in the manner that the Italian authorities 
do. The commandante of the various areas has instruction 
from the immigration office or state department or authority 
wherein the deportee is confined to a specified area, and his 
movements are restricted. The alien, in the opinion of counsel : 
based on information which is available to the government 
through the facilities of the state department and the offices 
that are maintained by the government over there, are well 
aware of the fact that criminal deportees are not received with 
any degree of affection at all. That, in truth and in fact, the 
government of the United States is well aware of the fact that 
these people are not considered Italians, they are not granted 
privileges as Italian nationals and are restricted for various 
and sundry reasons to areas wherein they are under constant 
surveillance of the Italian authorities who, in turn, I assume, 
as furnish this information to the government of the United 

tates. 


# : * * * * 


Specran Inquiry Orricer To Wrirness Counsen AN- 
DREWS: 


Q. Mr. Andrews, just one question. Are these matters that 
you have testified to as a witness here, bearing on the treat- 
ment of deportees from the United States to Italy, based on 
your own knowledge or are they based entirely on statements 
of other persons 

A. It is not based on my own knowledge. It is based on 
my legal experience as counsel prin practicing immigra-. 
tion and naturalization law. It is based upon statement, 
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learned articles, geo-political survey of the 1948, 1952 elec- 
tions in Italy and the working knowledge, what I feel to be- 
a working knowledge, of the practical aspects in the deporta-. 
tion of the criminal deportee, statements from people like, for 
example, the Italian Consul here in the United States who 
issued a public statement to the press, I think it was on No-. 
vember ist, it was widely circulated and probably nationally 
circulated, wherein he gave three reasons why a travel docu- 
ment was issued in behalf of Marcello. * * * 


* * & * ° 


Q. But I take it from your testimony, Mr. Andrews, you 
never have been in Italy? 
A. No, sir. 


* e * e 


and : 
Lifsreello being drawn into Italy. However, they are not as 
concerned as I as a witness for the reason that their duty 
stops when this man is outside the continental limits of the 
United States. They are not primarily concerned as i 
whether or not he would be subject to persecution, all th } 
want him is out. If he gets persecuted over there, in my 
humble opinion, their sole concern is to satisfy a islati 
mandate of Congress by giving us this opportunity to present 
the meager evidence which we have, since the actual evidence 
is in possession of the people who are attempting to get him. 
out. 
4. Testimony of appellant: 
* & _ * e * 
--Q. Do you have any actual basis or reason why you believe 
Italy is only accepting you under duress and pressure on the 
Sr nee ot ae 
es. 
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Q.' I -show you Exhibit No: 10, entitled “United States Lists 
o as Fugitive.’ This document appears in the New» 
Orleans Item front page on November:1, 1956... I-point par- 
ticularly to the upper left-hand: corner of this document and: 
read to you as follows: Dr. Trinchieri the Italian Consul Gen- 
eral in- New Orleans; has been authorized ‘by his government: 
to issue a travel document for the canara tolItaly of Carlos’ 
Marcello... I ask’ you to read this document and tell me is this: 
document, or this quotation by the consul the: basis for your: 
belief that you will be persecuted in Italy by the Italian author- 
ities because the reason they issued a travel :document is that 
the poe States put great pressure and duress.on them? - 


Counse, AnpDrEws. The witness has identified Exhibit No. 
10 introduced by the respondent in the quotation of press re- 
lease. of Dr. Trinchieri.of the Italian consulate here in New 
Orleans as the basis that he would be'subject to persecution in 
Italy for the reason that the United States has obtained his 
travel document by great duress and pressure. 


CounseL ANDREWS TO RESPONDENT: 


Q. In connection with Allegation No. 2, wherein respondent 
is not a native of, subject of or citizen of Italy, what is your 
belief that you would be subject to persecution in connection | 
with this allegation? What is the basis for you believing that 


since you are not a native of, subject of or citizen of Italy you 
would be persecuted? 

A. Because I register here in the United States World War. 
II. I understand that being Italian, if I were Italian, sent 
back as an Italian, I would be persecuted there by the Italian 
Government for not registering at my home. 


* * * * * 


SrecraL Inquiry OFFICER: 


e * . * * 


Q. Are you personally acquainted with anyone who has been 

deported from the United 8 States to Italy who has been perse- 

cuted by the Italian Government because he was deported 
from the United States? 

A. Wi oe? * 

Q. So that you understand the question better, let me re- 
phrase it. Do you know anyone personally who has been de- 
ported from the United States? 

A. Yes. 

Q. How many such people do you know? 

A. About four or five. 





SA 13 


Q. Four or five. Can you recall their names? 

A. Sam Perola, Joe Gagliano, Nicky Postanzo, Sam.Alanzo, 
Thomas Gagliano. 

Q. Now, were any of those to your knowledge persecuted by 
the Italian Government after they got to Italy? 

A. I wouldn’t know myself, but by hearsay that they are 
being persecuted over there. 

sos how many have you heard that they are being per- 
secuted? 

A. Well, I just heard it from around the family. 

Q. We oe many of those persons that you named were 


persecu 
A. One is Joe Gagliano and one is Perola. 
Q. Then two of the five? 
“A. Yes. 


in 


A. Yes. 
‘Q. Were they deported; do you know, because ‘they had anv 
- ruminal record? 
A. Yes. 
“ na ae was one-of the reasons they were deported? 
A Yes. 
’.Q, How were. they. persecuted: when ‘they got-in Italy? 
A’ TI wouldn’t know. 
= so nee AD * ® 
[Witness excused. ] 
~* A 


os 


_ @ 


Specra, Inquiry OFFICER: 


Q. Well, I would be willing to stipulate into the record as 
exhibits for the respondent any evidence that Mr. Wasserman 
may have in his possession that he will send me and if he will 
send it to my office in Miami, to be received there not later 
than ten days from today * * * 

A. That’s fair enough. And would you in the interim with- 
hold your ruling on the other, because something that he may 
send you may have a very very necessary bearing upon the 
requests that we make here today about keeping it as an open 
hearing. If you would kindly just rule that for the purposes 
of the hearing that we hold it up for ten days pending receipt 
of whatever Mr. Wasserman may send and then at time 
pending receipt you can give your ruling on this, if I may make 
that request. 
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* * * * * 


Q. Is it satisfactory to counsel and respondent if I make a 
ruling on that motion at the time that I discuss the evidence 
which has been presented in my recommendation? 

~ - Counsex Grn 70 Spectra Inquiry OFFICER: 


_ Q About how long after you get them in would you make 
the ruling ordinarily? I am just trying to figure the time? 

A. inarily, I ‘would make it quite promptly after the 
hearing, a. matter of a few days. 

Q. I wouldn’t want to abandon any requests that we have 
heretofore made with reference to keeping it as an open hear- 
ing until we can get this evidence from Italy, but we would © 
appreciate your holding it open for the ten days and then 
- would you let us tell you if we consider it is enough time? 

A. With respect to the motion whieh is now still before me 
- to grant a continuance of this proceeding for the purpose of 
obtaining evidence from. Italy which is not now available, I 
am of:the opinion that that procedure may well on for 
. considerable -period: of time...While I hesitate to the 
door to the respondent for the respondent. to get anything 
into the record which has a bearing on his application, at the 
same time I do not believe that the motion is justified:for the 


reason that so much time might be involved that the hearing 
would go on indefinitely. For that reason, I will deny your 
motion for continuance, except that I will hold the proceedings 
open for the ten days that I have already given you to permit 
Mr. Wasserman to submit any evidence which he may have in 
this connection. 


& ® 2 “* & 
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